United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIREWIT Stuics Court of Appeals 
For the 
District of Columbia 


No. 16,518 FILED 001 25 1961 


Syke 


CLERK | 


MAURICE O. SAWYER, et al., 
Appellants, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


—_————— 


BARRINGTON D. PARKER 
GEORGE A. PARKER 


1130 6th Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellants 


LL —————_—__——_—— << = . LTHitL £9 4 -naoR 
ROBERT 1. THIEL E 


Printer 


STATEMENT OF THE QUESTIONS PRESENTED 


The basic question presented on this appeal is whether or not the 
appellants presented to the Trial Court a preponderance of evidence to 
prove that an agent of the appellee failed to act as a reasonable and 
prudent man, under all circumstances, with respect to a duty owed to the 
appellants; and whether or not the appellee's conduct amounted to negli- 
gence as a matter of law and that such negligence was the proximate 
cause of the accident. 


From all of the evidence as hereinafter detailed, appellants contend 


that the question should be answered in the affirmative. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,518 


MAURICE O. SAWYER, et al., 


v. 


UNITED STATES OF AMERICA, 


—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


In this brief appellants will be referred to as plaintiffs, and the 
appellee will be referred to as the defendant. 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment from the Court below, dated 
March 21, 1961, entered in favor of the defendant, by the Honorable 
Matthew F. McGuire. 


The action was commenced in the Court below by the filing of a 


complaint under the Federal Tort Claims Act. Plaintiff, Maurice O. 
Sawyer, sought damages for personal injuries sustained by! him; his wife, 
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Lillie M. Sawyer, sought damages arising from the loss of consortium of 
her husband. Their cause of action arose from an automobile accident 
occurring on August 14, 1958, at the intersection of Nichols Avenue and 
Portland Street, S. E., Washington, D. C., involving a tractor trailer 
owned by the defendant and operated by its employee, and an ambulance 
owned and operated by third parties. A companion case was also filed 
by the plaintiffs, (Maurice O. Sawyer and Lillie M. Sawyer v- Petworth 
Funeral Home, Inc., Sterling W. Hackett and Leonard Elvert Caldwell, 
Civil Action No. 1017-59) and consolidated for trial in the Court below 
with this proceeding. The proceeding in which this appeal is involved 
was tried by the Court; the companion proceeding was tried before a jury. 

Notice of Appeal was timely filed on May 19, 1961. This Court has 
jurisdiction by virtue of Title 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 


On August 14, 1958 about 11:25 A-M., the plaintiff, Maurice O. Saw- 
yer, husband of the plaintiff, Lillie M. Sawyer, was being transported to 
the Hadley Memorial Hospital as an emergency patient in an ambulance 
owned by the Petworth Funeral Home, 2 corporation, and operated by one 
of its employees, Sterling W- Hackett. As the ambulance proceeded in a 
southerly direction on Nichols Aveme, SE. and entered into the inter- 
section of Portland Street, it collided with a tractor trailer owned by the 
defendant and operated by one of its employees, Leonard Elvert Caldwell. 
The trailer was proceeding in an easterly direction on Portland Street. 


Officer Paul B. Kelly of the Metropolitan Police Department arrived 
at the accident scene immediately after the occurrence and conducted the 
investigation. 

The evidence of record shows that there were seven witnesses to 
the accident, namely: the drivers of the vehicles involved, Hackett and 
Caldwell; Thomas Sellers and John Spagnola, pedestrians standing on the 
northwest corner of the intersection; Harley V. Everett, a pedestrian 
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standing on the southwest corner of the intersection; Harold McElwee, a 

passenger riding with Caldwell in the trailer; John Warren Bell, operator 
| 

of a motor vehicle proceeding south on Nichols Avenue; Thomas A. Caton, 

driver of a beer truck, who was making deliveries in the block immedi- 


ately adjacent to the intersection. | 


The evidence of record indicates that on the morning of the accident, 
Dr. Irving S. Miller, a duly licensed and practicing physician associated 
with the Hadley Memorial Hospital, attended Maurice O. Sawyer at the 
latter's home; observed that his physical condition resulting from an 
urinary disorder required immediate hospitalization as an emergency 
case and recommended such. (Tr. 3-6; J. A. 6) 


The Physical and Other Descriptive Facts 
Officer Paul B. Kelly This witness, a member of the Metro- 
politan Police Department, investigated 
the accident, arrived on the scene at approximately 11:35 A.M. (Tr. 20, 
| 


21, 52; J.A. 7, 13) 


He testified that the intersection was commercial; that it was rain- 
ing and the streets, which were asphalt, were wet; that automatic traffic 
controls were operating at the four corners of the intersection; that the 
intersection was level with marked crosswalks 20 feet wide; ithat Mellon 
Street was immediately north of Portland Street by a distance of 148 feet. 
(Tr. 21, 22, 23, 24; J.A. 7-8) 


That at the time, he viewed the intersection carefully and saw no 
physical obstacles which would obstruct the view of the intersection. by 
vehicles approaching east and west on Portland Street, or north and south 
on Nichols Avenue; that the drivers of the two vehicles did not claim that 
their vision was obstructed by any obstacle (Tr. 25, 26; J.A, 8-9); that 
the cab of the tractor trailer was seven to eight feet above street level, 
and that the height of the ambulance was five to six feet above street level 


(Tr. 40, 41; J.A. 12- 18); that the overall length of the tractor trailer was 
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47 feet, and its total weight, including cargo being transported, was 
28,020 pounds (Tr. 20, 40; J.A. 12). 


That Nichols Avenue was 56 feet wide and Portland Street was 42 
feet wide (Tr. 59; J.A. 14); that the point of impact was 22 feet west of 
the east curb of Nichols Avenue and 21 feet south of the north curb of 


hols Avenue and <1 teet SOU’ 


Portland Street (Tr. 41; J.A. 13); that the tractor trailer was struck by 
the ambulance 28 feet to the rear of its front bumper (Tr. 61, 62; J.A. 14-15). 


Officer Kelly testified that Caldwell gave the following information at 
the accident scene. That the ambulance was 100 feet away proceeding at 
30 miles per hour when he first saw it; that at that time, the trailer was in 
the intersection proceeding about eight to ten miles per hour; that from the 
time he first saw the ambulance until the time of impact, he did not apply 
his brakes; that he stopped at the point of impact and then moved his 
vehicle (Tr. 35, 36, 37; J.-A. 10-11). 


The officer also testified that Hackett stated that he was enroute to 
Hadley Hospital when he pulled over to the wrong side of Nichols Avenue 
to pass standing traffic, headed south on that street; that travelling about 
30 miles per hour he saw the tractor trailer 15 or 20 feet before the impact; 
that he immediately applied his brakes and judged his speed to approximate 
25 miles per hour when the collision took place; that he estimated the trac- 
tor trailer’s speed at about five to ten miles per hour (Tr. 38; J.A. 11-12). 


The only witness whose name was secured by Officer Kelly at the 
accident scene was Thomas Sellers (Tr. 54; J.A. 13- 14). 


The Question of the Defendant's Negligence 
Sterling W. Hackett The operator of the ambulance called as 
an adverse witness for the plaintiffs 
pursuant to the Federal Rules, testified as follows (Tr. 71; J.A. 16): 


That his ambulance was equipped with good tires and braking equip- 
ment; that the traction of the vehicle was good; that the emergency signals 
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included a siren and a blinking red light, both of which work simultaneously 
when either one is operating; that he had 14 to 15 years experience as an 
ambulance driver with the Emergency and Casualty Hospitals and other 
services (Tr. 76-77; J.A. 16-17); that as he was proceeding sjouth on 
Nichols Avenue and just before reaching Portland Street he veered from 
the southbound lane to his left in order to pass cars stopped for the traffic 
light controlling southbound traffic on Nichols Aveme, thus placing him in 
the northbound lane (Tr. 79-85; J.A. 17-20); that meanwhile just before 

the ambulance reached the north curb line of Portland Street, the Nichols 
Avenue traffic light changed from red to green; that at the time the trailer 
had proceeded approximately half way through the intersection on a 

caution light; that when the trailer did not stop, he applied his brakes and 
tried to veer around the trailer; that at the time of the impact, his speed 
was between 25 and 30 miles an hour (Tr. 85, 86, 88, 90-92; 93; J.A. 19-22). 


That when the trailer was about three feet west of the middle of 
Nichols Avemue, the traffic signal was green for southbound traffic on 
Nichols Avenue; that the trailer was travelling at a speed from eight to 
ten miles an hour (Tr. 108-111; J.A. 22, 23). | 


| 

On cross examination, Hackett stated that the ambulance was equipped 
with four-wheel hydraulic brakes; that the combination red blinker light and 
siren located on the roof of the ambulance were functioning within the two- 
block area immediately before the accident occurred (Tr. 154-156; J.A. 
28-29); that having begun to apply his brakes just before the accident occur- 
red—that within an additional distance of four more feet, he could have 
brought his ambulance to a stop and avoided the accident (Tr. 158-159; 
J.A. 29); that after the accident Caldwell said that he had seen the ambu- 
lance along about Mellon Street, but "That he sort of lost his head; he 
thought he could get out of the way, and he kept right on going" (Tr. 161; 
J.A. 30). 
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Leonard Elvert Caldwell The driver of defendant's trailer was 
also called by the plaintiffs as an 
adverse witness (Tr. 169; J.A. 30). 


He testified that he had had considerable experience in driving the 
type of trailer; that he was quite familiar with the intersection where the 
accident occurred (Tr. 171; J.A. 30); that the tractor trailer was in per- 
fect operating order and equipped with straight air brakes, a mechanical 
hand brake, and a hand emergency air brake, all operating perfectly; that 
the tire treads and traction of the vehicle were good; that he had driven 
this type of trailer for eight years and enjoyed a reputation as a skillful 
driver (Tr. 172-174; J.A. 30, 31). 


The witness was shown a document, The Department of Air Force 
On-The-Job-Training, Package Program, Vehicle Operator and stated 
that he was familiar with that document. Counsel was denied an oppor- 
tunity to examine the witness on this manual on the ground that it had not 
been set forth previously in any pleading, and that it had no relevancy. A 


proffer was made that the mamual contained instructions relative to the 
operation of a vehicle under emergency conditions when approaching and 
proceeding through an intersection under conditions when the operator of 
a vehicle assumes that he has the right of way both before and at the time 
of entering the intersection. The proffer was excluded. A motion to 
amend the pre-trial statement to include the instructions contained in the 
manual was denied (Tr. 175-178; J.A. 30-33). 


That the cab portion of his tractor was about seven to eight feet 
above the ground and that sitting in the cab he would be about seven feet 
above the ground, and that the top of the ambulance came about two feet 
or more below him (Tr. 180; J.A. 34); that he had a clear view over the 
top of cars at the intersection before proceeding into the crosswalk of 
Nichols Aveme (Tr. 180-181; J.A. 34, 35). 


While he admitted that he had originally given a statement to the 
police that when he first saw the ambulance it was 100 feet away, on cross 
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examination he "corrected" his testimony as to this distance and definitely 
maintained throughout that the ambulance was at Mellon Street or beyond 
when he first observed it (Tr. 181, 206, 220, 221, 234; J.A. 35, 40, 45); that 
at that time it was travelling approximately 30 miles per hour! on the 
wrong side of the street and continued so until the collision occurred (Tr. 


187; J.A. 36); that he did not hear a siren on the ambulance, but he did see 
a blinking red light (Tr. 190-191; J.A. 36, 37). 


That from the time he first saw the ambulance until the collision 
occurred, it maintained the same speed of 30 miles per hour; that when he 
saw the ambulance he was operating his trailer at eight miles {an hour and 
kept his foot on the accelerator, increasing to no more than 10 miles per 
hour and at no time attempted to apply any of the trailer's three braking 
mechanisms (Tr. 192; J.A. 37); that in driving the trailer that;morning he 
had no difficulty in stopping or turning it either to the right or left (Tr. 
193; J.A. 37). | 


He further testified that when he first saw the ambulance, that the 
bumper and front wheels of his trailer cab were beyond the middle of 
Nichols Avenue by at least 10 or 12 feet (Tr. 196; J.A. 38); that the only 
thing he did to avoid the accident was to keep his foot on the accelerator, 
attempting to increase his speed; that he thought it would be easier to 
accelerate than to stop (Tr. 197-199; J.A. 39); that there was nothing to 
prevent him from hearing the ambulance siren if it had been operating 
(Tr. 200; J.A. 39). 


On cross examination by Hackett's counsel, he admitted/that at a 
hearing before the D. C. Corporation Counsel on September 17, 1958, he 
| 
stated: | 


"T couldn't get any more speed. I attempted to, figuring if I 
could get enough speed, I would get the back end clear, whereas 
he could get a shock around here, and I just couldn't getjany 

more power out of the truck with that load" (Tr. 205, 206; 


J.A. 40). 
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He further testified that when he first saw the ambulance there was 
no doubt in his mind that it was an emergency vehicle coming toward him; 
that there was nothing about its operation as to location or blinking red 
light as to confuse it with a private car (Tr. 208, 209; J.A. 41, 42); that 
seeing the emergency vehicle as he did, he could have brought his vehicle 
to a stop within 10 to 15 feet and probably less (Tr. 209, 210; J.A. 42). 


That as he approached the western curb line of Nichols Aveme 
approaching the near crosswalk he could see a distance to his left of at 
least 300 feet (Tr. 212, 213; J.A. 43). 


On further cross examination, he denied stating that he had lost his 
head (Tr. 235; J.A. 48); he also reaffirmed his earlier testimony that he 
had seen the ambulance on two occasions: first, when it was beyond 
Mellon Street, at which time his tractor was approximately 10 to 15 feet 
across Nichols Avenue; second, when the ambulance was at Mellon Street 
and his tractor was entering the eastern crosswalk (Tr. 237-238; J.A. 49- 
50). During this time the tractor was still going between eight to ten 


miles per hour (Tr. 192; J.A. 37). 


Thomas Sellers This witness was called by the plaintiffs 
(Tr. 244; J.A.50). He testified that he 
was employed as a driver for the Suburban School. That at the time of 
the accident he was standing on the northwest corner of Nichols Avenue 
and Portland Street, preparing to cross Nichols Avenue from west to 
east; that as he stepped off the curb of Nichols Avenue, the control light 
for Portland Street traffic turned caution and at the same time he heard 
an ambulance siren; that he then stepped back to the curb and while doing 
so saw the trailer proceeding eastbound on Portland Street crossing the 
western crosswalk; that upon returning to the curb he then saw the ambu- 
lance with a blinking red light and headlights operating, proceeding south 
on Nichols Aveme but in the northbound lane; that the trailer had con- 
tinued easterly across Nichols Avemie; that the ambulance tried unsuc- 
cessfully to go around the trailer and collided with it (Tr. 247, 248; 
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J.A.51). He estimated that the trailer's speed was about 15 miles per 
hour (Tr. 249; J.A. 51). 


On cross examination he admitted the trailer could have) been 
travelling at about eight miles an hour (Tr. 257; J.A. 52); that when he 
first saw the ambulance it was about 50 feet away, proceeding ‘about 25 to 
30 miles an hour; that immediately thereafter the ambulance driver ap- 
plied brakes and slid into the side of the trailer (Tr. 278, 281, 282; J.A. 
53, 54); that when the ambulance hit the trailer, the ambulance was in the 
northbound lane—on the east side of Nichols Avenue (Tr. 284, 285; JA. 
54); and the trailer was about three-fourths across the intersection (Tr. 
283, 284, 285; J.A. 54). 


Maurice O. Sawyer, testifying in his own behalf on both 
direct and cross examination stated 

that the ambulance siren was on just before the accident happened (Tr. 

289, 291; J.A. 55). 


The Defense Testimony 

John Spagnola Called by the defendant, this witness 
stated that he was standing on the north- 

west corner of Nichols Avenue and Portland Street waiting for a bus; that 
he first saw the ambulance when it was about at Mellon Street in the 
southbound lane of Nichols Avenue; that he had first heard the ambulance 
siren about 60 yards from the intersection where the collision occurred; 
that when he saw the ambulance the cab of the tractor trailer was in the 
center of the intersection underneath the red light (Tr. 346-349; J.A. 64). 
(Note - it was established clearly by Officer Kelly's testimony that the 
traffic controls were at the four corners and not in the middle of the 
intersection.) That on entering the intersection the traffic control was 
green for the trailer and red for the ambulance (Tr. 349; J.A. 66). He 
did not deny that there were lights on the ambulance, but stated that he 
could not recall seeing either a flashing red light or a headlight on the 
vehicle (Tr. 354; J.A. 67, 68). 
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On cross examination he did not recall any unusual noise made by 
the trailer; but he had no difficulty in hearing the ambulance siren from 
where he stood on the corner; that he was watching the trailer when he 
heard the siren (Tr. 362; J.A. 66). 


On direct examination he estimated the speed of the ambulance to 
be 40 to 50 miles per hour; however, on cross examination he was shown 
a written statement given by him to the Air Force on the day of the col- 
lision which contained no reference to speed (Tr. 367-368; J.A. 69). The 
witness also testified on cross examination that he kept his eyes on the 
ambulance and observed it from the time he heard the siren, saw it pull 
over to the wrong side of the street and continued to watch it down to the 
time of collision (Tr. 371; J.A. 70). 


Harley V-. Everett This witness testified for the defense 
that at the time of the accident he was 
on the south sidewalk of Portland Street, standing midway of his car which 


was parked 30 feet up that street from the southeast corner of Nichols 
Avenue and Portland Street; that he saw the trailer travelling west to east 
on Portland Street when it entered Nichols Avemue on a green light; that 
the north and southbound traffic on Nichols Aveme had stopped (Tr. 404- 
406; J.A. 75, 76). 


Describing the trailer’s movements, he said that he noticed it enter 
the intersection, moving very slowly under a good bit of strain at a speed 
of less than 10 miles per hour; that when it approached to about 15 feet 
from the rear of his automobile he noticed over the tractor trailer's hood 
a moving vehicle (the ambulance) and at the time also heard a weak siren; 
that thereafter was the impact (Tr. 407; J.A. 77); that when he first saw 
the ambulance it was about 10 feet from the intersection—about to enter; 
that he could not say whether the signal light controlling Portland Street 
traffic remained green as the trailer proceeded across the intersection 
(Tr. 407, 408, 409; J.A. 77, 78). 
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On cross examination he explained that there were no cars parked 
between his and the east curb line of Nichols Avenue (Tr. 415; J.A. 78). 


Harold McElwee, who was riding in the cab of the tractor 
trailer with the driver Caldwell at the 
time of the accident, testifying for the defense said: That at all times 
while on Portland Street the speed of the trailer was". . - approximately 
5 to 7 or 10 miles per hour"; that at no time prior to the collision with 
the ambulance did he either see it or hear a siren (Tr. 426, 429, 430; 
J.A. 78-79); that he realized that the trailer had been struck when he felt 


a bump; the trailer proceeded 10 or 15 feet beyond that ... then he and 
Caldwell got out and saw the ambulance (Tr. 431; J A. 79). | 


On cross examination he admitted that sitting in the cab of the trac- 
tor he was seven to eight feet above the ground; that when the trailer 
entered the intersection he only looked directly in front of him (Tr. 440; 

| 
J.A. 79). 


John Warren Bell, called by the defense, said that he was 
operating his vehicle southbound on 
Nichols Avenue and had stopped for a red light at Portland Street; that 
his car was first in line and no other cars were stopped in front of him; 
that while stopped he saw the trailer coming up Portland Street about 5 
or 6 feet from the crosswalk of Nichols Avenue proceeding on/a green 
light at a speed of 4 or 5 miles per hour; that the trailer's speed increased 
to 7 or 8 miles per hour as it passed through the intersection; that while 
he was stopped the ambulance passed him proceeding south on Nichols 
Avenue in the northbound lane at a speed of 35 to 40 miles per hour or 
better; that as the ambulance passed he heard a low siren and he thought 
there was a red light flashing on top of the ambulance; that the ambulance 
driver applied brakes and skid about 20 feet (Tr. 376, 379-382, 385-387, 
393; J.A. 71, 72, 78). 
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On cross examination Bell admitted he gave a signed statement to 
the Air Force on Jamary 20, 1960, 15 months after the accident, and that 
it contained no reference to the speed of the vehicles (Tr. 896; J.A. 74). 


Thomas A. Caton, called by the defendant, testified that 

at the time of the accident he was 
making deliveries at the Dart Liquor Store located on Nichols Avenue 
next to the theater situated on the corner of the intersection; that as he 
was starting to leave the store he saw the ambulance proceeding south in 
the southbound lane of Nichols Aveme, midway of a gasoline station 
situated on the corner of Mellon Street (Tr. 307, 308; J.A. 56, 57); that 
when it proceeded through the intersection of Mellon Street he heard the 
ambulance siren (Tr. 309; J.-A. 57). He did not deny that there was a light 
on the ambulance but testified, "I really didn’t look up" - . - "TI never 
thought of looking for the light. Like I say I did hear the siren" (Tr. 303, 
306, 307-309, 318; J.A. 58, 59, 60). 


Contimuing his direct testimony, he stated that from the doorway of 
the store he observed that the trailer had a green traffic light; that later 
the ambulance was temporarily biocked from his view by his delivery 
truck (15 to 16 feet in length and 8 to 10 1/2 feet in height) which was 
parked at the curb of Nichols Avenue immediately midway between the 
building line of the theater and the liquor store (Tr. 311, 312, 314, 315; 
JA. 59). 


Cross examination of the witness cast serious doubt on the witness' 
prior statement that he was on the sidewalk of Nichols Avenue at the time 
the accident occurred which would necessarily raise the question whether 
he did in fact see the accident. 


Concluding a series of questions as to how he came out of the liquor 
store, he was asked: 


Q. "When you say you put your back against the door would 
you say you did it on this occasion ?” 
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"It is a habit." 


| 
Q. ‘When you had your back against the door, which way 
would you be facing ?" 


A. “I would be facing north.” (Tr. 325; J.A. 61) 


Also, while the witness testified on direct examination that he was 
opening the doors of the liquor store and was actually on the sidewalk 
when the accident occurred and thus had opportunity for an unobstructed 
view, he admitted to and identified on cross examination his statement in 
which he wrote that at the time of the accident he was "in liquor store 
looking out" (Tr. 336; J.A. 62). When questioned as to whether when 
entering the liquor store you first walk through a vestibule between two 
display windows he replied that there was no vestibule and that) you enter 
right into the store (Tr. 320, 321; J.A. 60). A picture of the store admit- 
ted into evidence showed that there was in fact such a vestibule and that 
the doors were recessed in the vestibule (Tr. 447; J.A. 80). Ex. 6. 


The witness also admitted to and identified conflicting statements 


he had signed, each containing references to the speed of the ambulance: 
in the first he estimated the speed at 20 miles per hour; in the; second, he 
reported the speed as "unknown" (Tr. 330, 338; J.A. 62, 63). He estimated 
the speed of the trailer from the time he first saw it until the time of the 
collision was from two to three miles per hour (Tr. 339; J.A. 63). 


The Traffic ns 


The plaintiffs submitted to the Court the following Traffic Regula- 
tions Of The District of Columbia (Tr. 291-295; J.A. 55, 56): 


Sec. 6 Authorized Emergency Vehicles: 


(a) The driver of an authorized emergency vehicle, when 
responding to an emergency call or when in the pursuit 
of an actual or suspected violator of the law or when 
responding to but not upon returning from a fire alarm, 
may exercise the privileges set forth in this section, but 
subject to the conditions herein contained. | 


(b) The driver of an authorized vehicle may: 
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1. Park or stand, irrespective of the provisions of 
these regulations; 


2. Proceed past a red or stop signal or stop sign, but 
only after slowing down as may be necessary for safe 
operation; 


3. Exceed the prima facie speed limits so long as he 
does not endanger life or property; 


4. Disregard regulations governing direction of move- 
ment or turning in specified directions. 

(c) The exemptions herein granted to an authorized emer- 
gency vehicle shall apply only when the driver of any 
said vehicle while in motion sounds audible signal by 
bell, siren, or exhaust whistle as may be reasonably 
necessary, and when the vehicle is equipped as specified 
in Sec. 131.1 (a) and (b). (C.O- 57-1086) 


Sec. 10 Obedience to Traffic Signs, Signals or Devices 

{a) The driver of any vehicle shall obey the instructions of 
any official traffic control device applicable thereto, 
placed in accordance with the provisions of these regu- 
lations, unless otherwise directed by a police officer, 
subject to the exceptions granted the driver of an 
authorized emergency vehicle in these regulations. 


Sec. 22 Speed Restrictions 


(a) No person shall drive a vehicle on a street or highway 
at a speed greater than is reasonable and prudent under 
the conditions and having regard to the actual and poten- 
tial hazards then existing. In every event speed shall be 
so controlled as may be necessary to avoid colliding with 
any person, vehicle, or other conveyance on or entering 
the street or highway in compliance with legal require- 
ments and the duty of all persons to use due care. 


(c) The driver of every vehicle shall, consistent with the 
requirement of (a), drive at an appropriate reduced speed 
when approaching and crossing an intersection or railway 
grade crossing, when approaching and going around a 
curve, when approaching a hill crest, when traveling upon 
any narrow or winding roadway, and when special hazard 
exists with respect to pedestrians or other traffic or by 
reason of weather or highway conditions. 


Sec. 50 Operation of Vehicles and Streetcars on Approach of 
Authorized Emergency Vehicles 


(a) Upon the immediate approach of an authorized emergency 
vehicle making use of audibie and visual signals meeting 
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the requirements of Section 131.1 of these regulations, 
or a police vehicle properly and lawfully making use of 
an audible signal only: | 


1. The driver of every other vehicle shall yield the 
right-of-way and shall immediately drive to a posi ion 
parallel to, and as close as possible to, the right-hand 
edge or curb of the roadway, clear of any intersection, 
and shall stop and remain in such position until the 
- authorized emergency vehicle has passed, except when 
otherwise directed by a police officer. | 


| 
The Court's Ruling | 
At the conclusion of the presentation by all parties in the consoli- 
dated cases and after counsel had rested, the Court entered a judgment 
dismissing the complaint against the United States of America and entered 
a finding in that defendant's behalf. The Court further directed the jury to 
return a verdict for the defendant Caldwell in the companion case (Tr. 
448-450; J.A. 80, 81, 82). 


The Findings of Fact and Conclusions of Law and the Final Order 


were entered on March 21, 1961 (J.A. 82, 83, 84). 


STATEMENT OF POINTS 

1. The Court below erred in finding that the defendant | did not § 
violate any traffic regulation of the District of Columbia; that it violated 
no duty owed to the plaintiff; and that it exercised reasonable and proper 


care under the circumstances. 


2. The Court below erred in finding that the ambulance en- 
tered the intersection in excess of 30 miles per hour and did not slow down. 


3. The Court below erred in not applying the "last clear chance" 
doctrine. 


4. The Court below erred in denying plaintiffs’ proffer and motion 
to amend pre-trial statement. 
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SUMMARY OF ARGUMENT 


Following a trial by the Court, the United States Government, owner 
of a tractor-trailer, was found to be free of any negligence which proxi- 
mately caused and contributed to a collision between the trailer and an 
authorized emergency ambulance transporting Maurice O. Sawyer to the 
Hadley Memorial Hospital. 


The trailer, 47 feet in length and transporting nearly 8,000 pounds 
of cargo was proceeding no faster than 10 miles an hour and observed the 
ambulance at least 148 feet from the point of impact travelling at about 
30 miles an hour. The trailer driver made no attempt to stop. 


He claimed that he could have stopped within 10 to 15 feet or less. 
He had a clear view of the intersection with which he was quite familiar; 
that his vehicle was in good order and equipped with adequate braking 
equipment; that he was a driver of considerable experience. 


The trailer driver contends that he had the green light when enter- 
ing the intersection and that he was more than half way through the inter- 
section when he first observed the ambulance. But does this give him 
complete license to demand the right of way in view of impending danger ? 


Further, the law of physics demonstrates that the accident would 
not have occurred where definitely established by the investigating police 
officer if the defendant's contentions are true. 


There was dispute as to whether the ambulance “ran a red light" 
and whether its siren was audible. This, together with other negligent 


aspects of the ambulance’s operation, obviously prejudiced the Court's 
mind as to the legal duty owed and violated by the defendant under the 


circumstances. 


THE COURT BELOW ERRED IN FINDING THAT THE TRACTOR- 
TRAILER VIOLATED NO TRAFFIC AND MOTOR VEHICLE 
REGULATION OR DUTY OWED TO THE PLAINTIFF OR THE 
AMBULANCE AND THAT IT EXERCISED THE DEGREE OF CARE 
REQUIRED UNDER THE CIRCUMSTANCES. 
The recorded testimony and evidence in this proceeding clearly 


supports the following findings: 


1. That the ambulance was in fact an emergency vehicle and at 
the time of the accident a siren and blinking red light on the ambulance 
were audible and visible. 


a. That the driver of the defendant's vehicle saw the 
flashing red light on the ambulance and recognized the amb- 
lance as an emergency vehicle, when it was both beyond and 
at the intersection of Mellon Street and Nichols Avenue; that 
that intersection was immediately north of the intersection 

| 


where the accident occurred; 


b. That three witnesses, Sellers, Spagnola, and Caton 
heard the ambulance siren when it was some distance from 


the intersection where the collision occurred; 


c. That Sellers saw the flashing red light. No witness 
called denied that there was a flashing red light on the 
ambulance. 


2. That Nichols Avenue was 56 feet wide and ran in a north-south 
direction; that Portland Street was 42 feet wide and ran in an east-west 
direction. The intersection is controlled by four traffic lights on each of 
its four corners and contains four crosswalks, each 20 feet wide. 


3. That Mellon Street is 148 feet north of the intersection where 


the accident occurred. 
| 
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4. That the point of impact in the intersection was 22 feet west of 
the east curb line of Nichols Aveme and 21 feet south of the north curb 
line of Portiand Street. 


5. That the point of impact as shown on the tractor trailer was 28 
feet to the rear of the vehicle when measured from its front end. The 
vehicle was 47 feet in length. 


6. That in the block between Mellon and Portland Streets (a distance 
of 148 feet), the ambulance was proceeding south on Nichols Avenue but in 
the northbound lane. That vehicle was either straddling the middle line of 
Nichols Aveme or the greater part of its width was in the northbound lane. 


a. That while in that area the ambulance speed was 
between 25 to 30 miles per hour. That at the time of impact 
it was at about the same speed. 


b. That the ambulance operator observed the trailer 
just before entering the intersection of Nichols Avenue and 
Portland Street. 


7. That the tractor trailer was proceeding through the intersection 
of Nichols Aveme and Portland Street in an easterly direction on Portland 
Street. 


a. That its speed was between eight to ten miles an 
hour and did not exceed ten miles. That at the time of 
impact it was proceeding at about the same speed. 

b. That the cab portion of the trailer in which the 
driver was seated was from seven to eight feet above 


ground level and allowed him to have an unobstructed 
view of the intersection. 


8. That the trailer was equipped with three types of braking equip- 
ment all in good working order. 
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9. That the defendant's driver had had considerable experience in 
driving the type of trailer involved in the accident; and, further, he was 
quite familiar with the intersection where the collision oe ai 


A careful reading of the record in this proceeding indicates clearly 
that the Court was so concerned with the failure of the ambulance driver 
to observe proper caution and his negligence, that it overlooked entirely 
the duty and obligation of the trailer driver and his negligent conduct, 
which under the circumstances was equally the proximate cause of the 
accident. | 


The Traffic Light 


An important but certainly not determinative point involved the 
condition of the automatic traffic controls at the time immediately preced- 
ing the accident. The ambulance driver contended that just before he 
reached the intersection of Portland Street the control changed from red 
to green. The trailer driver contended that as he started across the 
intersection of Nichols Avenue the light was green for casthealid traffic 
and remained green up until the time of the collision. Each party produced 
witnesses to support their contention. If that issue was to be determined 
by the number of witnesses presented the government would ive prevailed. 


While the matter of the traffic control was material on the issue of 
the defendant's negligence, it certainly should not have been decisive or 
controlling in absolving him entirely from any negligence resulting in the 
collision if at any time he could have avoided the collision. The law is 


abundantly clear that even though a vehicle may have a right of way by law 
or regulation, that such right of way is nota command to proceed irrespec- 
tive of impending or foreseeable danger. A motor vehicle operator who 
drives under these conditions is equally liable for the consequences of his 
action with the one who violates the law or regulation. In Capital Trans 

Co. v. Smallwood, 162 F.2d 14, 82 App. D.C. 228, this Court declared that 
possession of the technical right to precedence does not justify negligent 
insistence upon it; and when it is possessed by a margin of only a second 
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or two—, a motorist relies on his technical right of way at his peril. 
Also see Fitts v. Marquis, 127 Me. 75, 149 A. 904, cited with approval 
by this Court. 


The Emergency Warning Siren 


At the time of the accident there was no dispute that the required 
warning signals were operating and were both audible and visible. The 
Court made such an observation during the trial (Tr. 286, 287; J.A. 54, 55). 


Caldwell ciaimed that he did not hear the siren. Three witnesses to 
the accident, two of whom testified for the defendant, stated that they heard 
the siren when the ambulance was in the area of Mellon Street. Sellers and 
Spagnola were on the northwest corner of the intersection and heard the 
siren. Caton was in the middle of the block between Portland and Mellon 
Streets when he heard it. 


By way of explanation Caldwell contended his vehicle was making a 
great noise as it entered the intersection. But the noise from the trailer 
was heard by the three witnesses. At the same time they also heard the 
ambulance siren. The law is well settled that a driver must see and hear 
what there is to be seen and heard. In Baltimore Transit Co. v. Young, 

56 A.2d 140, 189 Md. 428, the Maryland Court of Appeals observed that 
when a witness testified that he did not see or hear a certain object, which 
if he had actually looked and listened, he would have seen and heard, his 
testimony is not worthy of consideration. 


But in any event the point is inconsequential since Caldwell did in 


fact see the signal light on the ambulance. See Bernhardt v. Suburban Ry. 
Co., 263 F. 1009, 49 App. D.C. 265. 


Duty Owed To An Emergency Vehicle 


The rule has been stated that no duty rests on the operator of a 
motor vehicle making normal use of the highway to yield the right of way 
to an emergency vehicle on an emergency mission until an appropriate 


21 


warning has been directed to him and he has reasonable opportunity to 
yield his prior right. The warning required is one that could have been 
seen and heard or should have been seen and heard and its meaning under- 
stood by a reasonably prudent operator called upon to yield the| right of 
way. McEwen Funeral Service v-. Charlotte City, 284 N.C. 146; 102 S.E. 
816. Balthasar v. Pacific Elec. Ry, 187 Cal. 302, 202 P. 37. Baltimore 
Transit v. Young, 189 Md. 428, 56 A.2d 140. 


In the case at hand we have the statement of Caldwell that he saw 
the flashing red light and recognized the ambulance as an emergency 
vehicle, proceeding in the wrong lane of Nichols Avenue at a speed of 30 
miles per hour. The ambulance, according to his “corrected” testimony 
on cross examination was beyond Mellon Street or even as much as 200 
feet away (Tr. 220, 221; J.A. 44, 45). At this point the trailer was from 
10 to 12 feet across the middle of Nichols Avenue proceeding at a speed 
not in excess of 10 miles per hour. 


Of course if the ambulance was at that distance and proceeding at 
that speed, the collision would not have occurred at the point identified by 
Officer Kelly. The conclusion to be drawn is that the trailer had not in 
fact reached that point in the intersection when Caldwell first observed 
the ambulance. 


Aside from that point, however, Caldwell, upon seeing the ambulance 
travelling nearly three times as fast as his trailer, made no effort to stop, 
but in fact attempted to accelerate. Considering the overall length of his 
trailer and the possibility that within a matter of seconds it would in fact 


block the entire width of Nichols Avenue, his conduct was reckless and 
negligent. 


The uncontradicted testimony of Hackett was that he did not see the 
ambulance until he was just about at the intersection of Portland Street. 
Even though he was operating an emergency vehicle the record is clear 
as to his negligence. But if he did not see the trailer he could not react 
to the imminent danger. 
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On the other hand, the uncontradicted testimony of Caldwell was 
that he recognized the emergency vehicle at least a block away, travelling 
under circumstances which should have put him on guard. His subsequent 
conduct, however, was to ignore completely that which was obvious to him. 
From the time of his initial observation, not only did he fail to keep the 
ambulance under his observation but he exposed himself affirmatively to 
the risks and danger of a collision by continuing across Nichols Avenue 
without attempting to abate his speed. His negligence under the circum- 
stances bordered on wanton recklessness for he was admittedly a driver 
of considerable experience in driving the trailer; he was familiar with the 
intersection; he was aware of the length of his trailer as it related to the 
width of Nichols Aveme; he knew that he had three braking instruments 
on the trailer—all in good working order—and that he could have stopped 
in 10 to 15 feet or less. 


Under ali of these circumstances the defendant was guilty of negli- 
gence aS 2 matter of law. This was true even if we assume that the trailer 
was more than half way across the street for one who proceeds directly in 


the path of apparent and proximate danger does not acquire a right of way 
by pre-emption because he has a green light and negotiated the greater 
part of an intersection. Segreto v- American Auto Ins., 137 F.Supp. 194. 


The Traffic Regulations 


The Traffic Regulations of the District of Columbia (Sec. 50(a) 1) 
require that a motor vehicle operator upon the approach of an emergency 
vehicle shall yield the right of way. 


There was no denial that Caldwell saw and recognized the ambu- 
lance as an emergency vehicle, approaching at a speed far in excess of 
his trailer on the wrong side of the street. On cross examination he was 
asked (Tr. 208; J.A. 41): 

Q. “And there was no doubt in your mind then that there 


was some sort of emergency vehicle coming toward 
you, was there fd 


"That's right, sir.” | 


"There was nothing about its operation as to location|or 
blinking red light that you saw that in any ways confused 
it with any other private car going along the street ?"} 


A. "No, sir.” 


His reaction, however, was to continue at the same speed and even 
attempt to increase it. On this point he was asked (Tr. 197, 198, 199; 
J.A. 38, 39): 


Q. "May I ask this question, Mr. Caldwell. What if anything 
did you do to avoid this accident ?" 

A. "Kept my foot on the accelerator." | 
"From your experience in driving this truck under these 
conditions, would it have been easier for you to stop or 
accelerate ?" 


"At that particular time to accelerate it?" | 


"And you still maintain that it would have been easier to 
accelerate it with eight or nine thousand pounds on the 
tractor trailer, and with the rear portion of it being on 
the incline?" 


A. “At that particular time and from the distance he was away 
from me, I think so." 


From his testimony it is indisputable that Caldwell was on notice 
of the apparent danger. His reaction was to beat the ambulance across 


the intersection. Such conduct was not consistent with the duty imposed 
| 


by the Regulation. 


a8 


THE COURT BELOW ERRED IN HOLDING THAT THE AMBULANCE 
ENTERED THE INTERSECTION ". .. AT A SPEED OF AT LEAST 
30 M.P.H. WITHOUT SLOWING DOWN" 
The Trial Court's eighth finding was in part to the effect that the 
ambulance entered the intersection ". . . at a speed of at least 30 m.p.h. 
without slowing down. . ."" The record of testimony, however, shows that 
| 
the ambulance's speed was reduced from 30 m.p.h. immediately before 
entering the intersection when brakes were applied. 


Officer Kelly stated that at the scene of the accident Caldwell esti- 
mated the speed of the ambulance at 30 miles per hour (Tr. 36; J.A. 10); 
that Hackett estimated his vehicle's speed to be 30 miles an hour ata 
point 15 to 20 feet before the impact; and 25 miles per hour when the 
collision occurred (Tr. 38; J.A. 11). 


Hackett testified on direct examination that he took his foot off the 
accelerator and reduced his speed from 30 to about 25 miles per hour 
when at the intersection of Nichols Avenue and Mellon Street (Tr. 79; 

J.A. 17); that he did apply his brakes - easing them down (Tr. 91; J.A. 21); 
that at the time of impact his speed was between 25 and 30 miles per hour 
(Tr. 93; J.A. 22). 


Caldwell testified that when he first saw the ambulance it was going 
approximately 30 miles per hour and that at the point of impact it was 
still approximating the speed of 30 miles per hour (Tr. 187, 192; J.A. 36, 
37). 


Sellers, who was standing on the northwest corner about to cross 
Nichols Aveme, testified that when he observed the ambulance it was 
proceeding between 25 to 30 miles per hour; that thereafter the driver 
applied his brakes and slid because the pavement was wet (Tr. 281, 282; 
J.A. 53). On cross examination Sellers stated that he had given this 
same speed for the ambulance at a traffic hearing involving Hackett and 
Caldwell before the Corporation Counsel's Office on September 17, 1958 
(Tr. 281, 282; J.A. 53). 


The witness Bell on direct examination estimated the ambulance 
speed at 35 to 40 miles per hour as it passed him; that the ambulance 
skidded sideways about 20 feet before colliding with the trailer (Tr. 385; 
J.A. 72, 73). 


On cross examination the witness testified that his car had stopped 
for the southbound traffic light at Mellon Street and that his was the first 
car to the north of the Portland Street crosswalk (Tr. 378, 379, 392, 393; 
J.A. 71, 74). 
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Considering his earlier testimony that the ambulance Selied brakes 
and skid about 20 feet before colliding with the trailer, together with the 
fact that the point of impact was only 21 feet south of the north ¢urbline 
where he had stopped, his testimony as to speed based on observation 
over such a very short distance is highly questionable. It must|also be 
remembered that until the ambulance passed him as he was stopped at the 
corner — all within a split second — he had not seen it. 


Finally, it should be noted that on cross examination he admitted 
that he had given a statement regarding the accident on January 20, 1960, 
which contained no reference whatsoever to the speed of either vehicle 
(Tr. 394, 395; J.A. 74). 


The witness Caton on cross examination was shown a statement he 
had given to the Air Force officials immediately after the occurrence of 
the accident when the matter was fresh in his mind and he estimated the 
ambulance speed at 20 miles per hour (Tr. 330; J.A. 62). 


Later on cross examination he was shown his statement which he 
gave to plaintiff's counsel in which he wrote that the speed of the ambu- 
lance was "unknown" (Tr. 338; J.A. 63). 


While Spagnola testified that the ambulance in his judgment was 
travelling between 40 to 50 miles per hour as he observed it, he admitted 
that on the day of the accident he gave a statement to the Air Force which 
did not state the ambulance speed to be as he had testified (Tr! 367-369; 
J.A. 69). He further admitted that he gave an evasive answer about the 
ambulance's speed in a conversation with counsel for the defendant and 
plaintiffs on the day of trial (Tr. 372; J.A. 70, 71). 


The witness Everett could not estimate the speed of the ambulance 
(Tr. 409; J.A. 78). 


McElwee, who was riding in the cab of the trailer, did not see the 
ambulance at any time prior to the collision (Tr. 430; J.A. 79), 
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Defendant's Negligence Proved Mathematically 


The defendant's negligence can also be demonstrated by analyzing 
the factual testimony, from a mathematical point of view. 


The trailer driver stated that when he first saw the ambulance it 
was at Mellon Street or beyond, travelling south at a speed of 30 miles 
per hour and contimed at that speed until the time of impact. At that 
time the trailer driver was proceeding east at a speed of 8 to 10 miles 
per hour; nor did he exceed 10 miles per hour even though he attempted 
to accelerate. 


In other words both vehicles were travelling at approximately con- 


velocity. If there was any alteration in speed, it occurred when the 
ambulance applied its brakes—and reduced its speed before the impact. 


It was definitely established that Mellon Street was 148 feet imme- 
diately north of Portland Street; that at impact the trailer was struck at 
a point 28 feet to the rear of its front bumper. This point at the time of 
impact was directly over a point in the intersection 22 feet west of the 
east curb of Nichols Aveme. Since Nichols Avemue is 56 feet wide, the 
point of impact was 6 feet east of the immediate center of Nichols Aveme. 
After impact the front bumper of the trailer rested directly above a point 
on Portland Street, 6 feet to the east of the east curb line of Nichols 


Avenue. 


At a speed of 30 miles per hour a vehicle travels - Saag per second; 
to travel 148 feet at that speed would take 3.36 seconds (3 = 3.36). 


At a speed of 10 miles per hour a vehicle travels 14.7 feet per 
second (1/3 of 44 - 14.7). From the time the trailer driver first saw the 
ambulance, there was an elapsed time interval of 3.36 seconds. In other 
words, at a speed of 30 miles per hour it took the ambulance 3.36 seconds 
to cover 148 feet. 


It took the tractor trailer the same 3.36 seconds to reach the com- 
mon point of impact. Therefore, to determine actually what distance it 
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travelled we multiply the feet it traveled per second at a speed of 10 miles 
per hour by the elapsed number of seconds. Multiply 14.7 feet by 3.36 
seconds and a result of 49.37 feet is achieved. In other words, the tractor 
trailer travelled a distance of 49.37 feet from the time it first saw the 
ambulance at or beyond Mellon Street up until the point of impact. 


Measuring back from the front of the bumper of the trailer—a dis- 
tance of 49.37 feet we arrive at a point 15.37 feet west of the center line 
of Nichols Avenue. The computation includes the following: the 6 feet 
the front of the trailer was beyond the east curb line of Portland Street; 
the 22 feet representing the distance from the east curb line of Nichols 
Avenue to the point of impact in the intersection; plus the remaining 6 feet 
to the center of the intersection, or a total of 34 feet. The 34 feet when 
subtracted from 49.37, leads to a difference of 15.37 feet. 


In other words, the trailer driver when he first observed the ambu- 


lance, had not travelled beyond the middle of the intersection as he testi- 
fied. In fact, he was not even in the middle—but 15.37 feet west of the 


fied. In fact, he was not even in The nS 


middle—or less than one-fourth of the way through the intersection. 


At that distance the trailer driver observing the ambulance as an 
emergency vehicle—as testified to, with a red blinker light, travelling 
toward him in the wrong lane of traffic, at-30 miles per hour—and the 


tractor trailer travelling at a speed of only 10 miles per hour, the driver 


could have and should have stopped and yielded the right of way to that 
emergency vehicle. 


m 


THE COURT BELOW ERRED IN NOT APPLYING THE "LAST 
CLEAR CHANCE" DOCTRINE 


Defendant contended that he did not see the ambulance until his 
trailer was more than half-way through the intersection. He admitted 
that when he entered the intersection he could see to his left about 300 
feet. Officer Kelly testified that there was nothing to obstruct one's view 
when crossing Portland Street in an easterly direction. 


28 


If the defendant did not see or hear the ambulance at the time of 
entering the intersection he was negligent in failing to exercise that 
degree of care required of a reasonable and prudent driver. If he had 
looked and listened, he would have seen and heard. See Baltimore Transit 
v. Young, cited above. 


There came a time, however, when he did observe the ambulance; 
but even then he failed to respond in the manner required of a reasonable 
and prudent driver. His failure to do so at that point was negligence 
compounded. 


The ambulance driver claimed that he did not see the trailer until 
his ambulance was about to cross Portland Street; nonetheless he made 
an effort to avoid the accident by applying his brakes. If, within the few 
seconds the ambulance driver reacted to danger, the trailer driver had 
reacted similarly, the accident could have been avoided. 


The law applicable to such a situation was announced by this Court 


in Capital Traction Co. v- Divver, 33 App. D.C. 32, where it was ruled 
that the plaintiff may recover for an injury caused by the defendant's 
negligence, notwithstanding the plaintiff's negligence, if the defendant's 
negligence after the defendant became aware of the danger was directly 
responsible for the injury. In such a situation, however, ordinary care is 
all that is required of the defendant. 


The trailer driver had a vantage point of seven to eight feet above 
ground in his cab and he had a clear survey of the intersection and its 
approaches as he travelled across Nichols Avenue, but yet he claims that 
he did not see the ambulance until he was more than halfway across. By 
any interpretation of the facts, the trailer certainly had the last clear 
chance to avoid the accident. 
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THE COURT BELOW ERRED IN DENYING PLAINTIFFS' PROFFER 

AND MOTION TO AMEND PRE-TRIAL STATEMENT WITH | 

RESPECT TO "THE DEPARTMENT OF AIR FORCE ON THE JOB 
TRAINING, PACKAGE PROGRAM, VEHICLE OPERATOR" 

During the trial plaintiffs' counsel made a proffer of ae Depart- 

ment of Air Force on the Job Training, Package Program, Vehicle Oper- 
ator," as relative to the issue of defendant's negligence. 


The Court refused the proffer and denied a motion to amend the 
pre-trial order on the ground that the matter was not referred to in the 
original pre-trial order. This proffer did not change the theory of the 
plaintiffs' case, nor was it offered as a substitute for the standard of care 
required. Plaintiffs contended that it was relevant on the question as to 
the degree of care to be exercised by the defendant's employee. 


Rule 16 of the Federal Rules permits an amendment of the pre-trial 
order at trial to prevent manifest injustice and if no delay or surprise 
result. Neither of these elements was present. See McDowall v. Orr 
Felt & Blanket Co. (CCA 6th, 1944), 146 F.2d 136. | 


Regulations adopted by an employer may be of some evidence of his 
belief as to the standard of care required in the conduct of his! operations, 


and thus of the negligent nature of an act violating those rules: Wigmore 
| 
on Evidence, 3rd Ed., Vol. Il, Sec. 282. 


CONCLUSION 


It is respectfully submitted that the precedents of this Honorable 
Court, as applied to the facts of this record, require the reversal of the 
judgment of the Court below; and it is respectfully prayed that that judg- 
ment be reversed. 

Respectfully submitted, 


BARRINGTON D. PARKER 

GEORGE A. PARKER 
1180 6th Street, N. W. 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAURICE O. SAWYER 
and 
LILLIE M. SAWYER 
623 Quebec Place, N.W. 
Washington, D. C., 


Plaintiffs 


Civil Action No. 1018-59 


v. 
UNITED STATES OF AMERICA, 
Defendant. 


ee Ne as a ee ee ee ee er 


COMPLAINT-FEDERAL TORT CLAIMS ACT | 
(AUTOMOBILE COLLISION- PERSONAL INJURIES 
AND LOSS OF CONSORTIUM) 


The plaintiffs, Maurice O. Sawyer and Lillie M. Sawyer, his wife, 
by and through their counsel, represent to this Honorable Court as follows: 

1. The plaintiffs herein are citizens of the United States and resi- 
dents of the District of Columbia. 

2. This Court has jurisdiction under the Federal Tort Claims Act, 
28 USC, Section 1346 (B); 2671 et seq., as hereinafter more fully appears. 
That were the defendant, the United States of America a person, that 
defendant would be liable to the plaintiffs for the damages and injuries 
set forth herein. | 

COUNT ONE 

1. At all times herein mentioned, the defendant, and its employee 
acting within the scope of his employment, operated and maintained a 
tractor trailer motor vehicle. 

2. That on August 14, 1958, the plaintiff, Maurice O, Sawyer was 
being transported as a patient in an ambulance owned and operated by 
the Petworth Funeral Home Inc., to the Hadley Memorial Hospital of 

| 


2 
Washington, D. C., being transported to the hospital for treatment of a 
bladder condition. That at the time and at or near the intersection of 
Nichols Avenue and Portland Street, S.E., District of Columbia, the am- 
bulance in which he was a passenger was involved in a collision with a 
tractor trailer motor vehicle owned by the United States of America and 
driven by one of its employees, one Leonard Elvert Caldwell. The am- 
bulance was proceeding in a southerly direction on Nichols Avenue and 
the tractor trailer’ was proceeding in an easterly direction on Portland 
Street. 

3. The employee Caldwell was at all times acting within the scope 
of his employment with the defendant as to the operation of the tractor 
trailer and had a duty to the plaintiffs herein to be alert to the possibility 
of 2 collision and automobile accident. That nonetheless, the employee 
Caldwell, while acting within the scope of his employment, did by his 
negligent, careless and wrongful acts or omissions, operate and drive 
the tractor trailer in violation of the Traffic and Motor Vehicle Regula- 
tions of the District of Columbia which were then and there in full force 
and effect as law, so as to cause it to collide with the ambulance in which 
the plaintiff Maurice O. Sawyer was being driven, resulting in serious 
injuries to the plaintiff. 

4. That at the time of the accident, the employee Caldwell was 
operating the tractor trailer motor vehicle in a reckless and negligent 
manner in that he failed to yield the right of way to an emergency vehicle; 
failed to slow down at the intersection; failed to obey a traffic signal; 
failed to give full time and attention to the operation of his vehicle. 

5. That as a result of the collision, Maurice O. Sawyer was thrown 
from the ambulance stretcher on which he was lying and his head knocked 
against structures in the interior of the ambulance. He suffered a severe 
spinal injury; a traumatic fracture dislocation of his cervical spine; a 
spinal cord injury at the cervical level; loss of sensation from the level 
of his mid chest to his toes; severe pain in the area of his mid neck; motor 
and sensory paralysis involving both lower extremities, with additional 
marked weakness in all muscles in both arms; and otherwise experienced 


severe neurological damage and disability. 
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6. That at the time of the accident aforesaid, the plaintiff Maurice 
O. Sawyer was employed full time as an employee in the United States 
Post Office. Because of injuries sustained, he was unable to return to 
his regular employment for a period of six months. Asa further result 
of injuries sustained plaintiff Maurice O. Sawyer was required to undergo 
a long and extensive period of medical treatment and hospitalization and 
will continue to require in the future a long and extensive period of medi- 
cal treatment and convalescing. That as a result of injuries sustained by 


the plaintiff, he has incurred loss of wages, expenditures for medical 


treatment and care. 
WHEREFORE the premises considered, plaintiff Maurice O. Sawyer 
demands judgment against the United States of America in the full sum of 
$100,000.00. 
COUNT TWO 
1. The plaintiff, Lillie M. Sawyer is the wife of the plaintiff 
Maurice O. Sawyer. This plaintiff incorporates by specific reference 
thereto all of the allegations contained in Count One of this complaint. 
These plaintiffs have been married for more than the last 15 years. 
Prior to August 14, 1958, these plaintiffs enjoyed a most compatible and 
wholesome married life, enjoying each other's company and companion- 
ship, both privately and socially; that subsequent to August 14, 1958, and 
as a result of the injuries sustained by the plaintiff Maurice O. Sawyer, 
your plaintiff Lillie M. Sawyer has been deprived of the society, com- 
panionship, affection, company and services of her husband and has other- 
wise been deprived of the right of consortium. That as a result of the 
permanent nature of the injuries sustained by the plaintiff Maurice oO. 
Sawyer, this loss of consortium is of a permanent and enduring nature, 
all to her damage and loss. 
WHEREFORE, the premises considered, the plaintiff Lillie M. Saw- 
yer demands judgment against the United States of America in the full sum 


of $25,000.00. | 
/s/ Barrington D. Parker 

Attorney for Plaintiffs 

1180 Sixth St., N.W. 

COlumbia 5-6186 


[ Filed June 8, 1959] 
ANSWER OF DEFENDANT UNITED STATES OF AMERICA 

Comes now the defendant United States of America through its 
attorney, the United States Attorney for the District of Columbia, and 
in answer to the complaint states as follows: 

First Defense 
The complaint fails to state a claim upon which relief can be granted. 
Second Defense 

Answering specifically the numbered paragraphs of the complaint, 
the defendant avers: 

1. Defendant admits plaintiffs are residents of the District of 
Columbia; defendant is without knowledge or information sufficient to 
form 2 belief as to the truth of their citizenship. 

2. Defendant is not required to answer respecting the jurisdictional 
allegations set forth in paragraph 2 of the preamble to the complaint. 

COUNT ONE 

1. Defendant admits that on August 14, 1958 it maintained a tractor 
trailer motor vehicle and that on this date its employee, Leonard Elvert 
Caldwell, operated said tractor trailer within the scope of his employment. 

2. Defendant admits that on August 14, 1958 the plaintiff, Maurice 
O. Sawyer, was being transported in an ambulance owned by Petworth 
Funeral Home, Inc., and operated by said corporation's agent, Sterling 
W. Hackett. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the remaining allegations in the first 
sentence of paragraph 2, Count One. Defendant admits the remaining 
allegations of paragraph 2. 

3. Defendant denies paragraph 3, except defendant admits that 
its employee, Leonard Elvert Caldwell, was acting within the scope of 
his employment at the time of the collision. Defendant is not required 


to answer the conclusion of law contained in this paragraph. 

4. Denied. 

5, and 6. Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraphs 
5 and 6 of the complaint. 
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COUNT TWO 
Defendant is without knowledge or information sufficient to form 
a belief as to whether Lillie M. Sawyer is the wife of Maurice O. Sawyer. 
Defendant incorporates herein his answers to Count One of the 


complaint. 
Defendant is without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations of Count Two. 
The remaining allegations of the complaint are denied. | 
Third Defense 
Defendant alleges that any or all injuries sustained by the plaintiff 
Maurice O. Sawyer were due to his contributory negligence. 
WHEREFORE, having fully answered, defendant demands judg- 
ment, together with costs of this suit. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States Attorney 


/s/ JOSEPH M. HANNON | 
Assistant United States Attorney 


[ Certificate of Service] | 


[ Filed June 10, 1959] | Civil Action No. 1017-59] 
ORDER | 


Upon consideration of the motion of the defendant to consolidate 
Civil Action No. 1017-59 and Civil Action No. 1018-59, the opposition 
filed by the plaintiff thereto, and hearing held thereon, it is this 10th day 
of June, 1959, 

ORDERED that Civil Action 1017-59 and Civil Action 1018-59 be 


consolidated for trial. 


/s/ ALEXANDER HOLT ZOFF 


[ Certificate of Service] Judge 
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[ Filed July 27, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
March 9, 1961 


The above-entitled cause came on for hearing before the HONOR- 
ABLE MATTHEW F. MCGUIRE, UNITED STATES DISTRICT JUDGE, 
and a jury, at 10:00 a.m. 
= = * = * 
DR. IRVING S. MILLER 
called as a witness by the plaintiffs, being first duly sworn, was examined, 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. PARKER 
Q. Doctor, state your full name, please. A. Irving S. Miller, M.D. 
Q. And you are a practicing physician here in the District of Colum- 
bia? A. Yes. 
= * * * * 
Q. Are you connected with any particular institution here in the 
District of Columbia? A. Iam associated with the Hadley Clinic 
and Hospital. 
* * * * * 
Q. Now, Doctor, directing your attention to August 14 of 1958, 
did you see the plaintiff here, Mr. Maurice Sawyer? A. Yes. 
* * * * * 
Q. What was his condition when you saw him on that morning? 
A. He had been unable to pass his water since the night before, and he 
was unable to pass it when I was there. I checked him, and he had a dull- 
ness over his pubic bone, the lower part of his abdomen, and I decided 


that his bladder was distended with water -- urine. 
* * * * * 


Q. In your opinion, what did you recommend, following your 
examination of the patient at that time? A. I advised him to go toa 
hospital. 


Q. In your judgment, was it an emergency case? A. Yes. 
* * * * * 
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PAUL B. KELLY 
called as a witness by the plaintiffs, being first duly sworn, was examined 
and testified as follows: | 

DIRECT EXAMINATION 
BY MR. PARKER: 
Q. Officer, will you state your full name? A. Private Paul B. 


Kelly. 
Q. And you are with the Metropolitan Police Department? A. That's 
right. 
Q. How long have you been with them? A. Fifteen years. 
Q. And you are presently assigned to the Accident Investigation 
Unit? A. That's right. | 
Q. How long have you been so assigned? A. About fourteen years. 
Q. Now, on August 14,1958, about 11:00 or 11:30 in the morning, 
were you So assigned? A. I was. 
Q. Officer, were you the investigation officer for an accident 
which occurred at Nichols Avenue and Portland Street, Southeast, in the 
District of Columbia? A. On the 14th? 
Q. On August 14th of 1958? A. That's right. 
Q. And who was involved in that accident ? A. I have Sterling 
Walter Hackett, Senior, and Leonard Elvert Cadwell. 
Q. Is that Caldwell? A. Caldwell. 
Q. Would you tell what vehicle Mr. Hackett was ope rating ? 
A. Mr. Hackett was driving a 1947 Cadillac ambulance. 
Q. And Mr. Caldwell was driving what type of vehicle? A. A 
1951 White Tractor-Trailer. 
Q. On the intersection where this accidert occurred, )was it a 
residential or a commercial intersection? A. It is commercial. 
Q. What were the weather conditions? A. It was raining. The 
streets were asphalt, and they were wet. 
Q. Are there any traffic controls at that intersection? A. Controls 
all four corners in operation. 


Q. Was this level intersection, or was it -- did it have any incline 

on it? A. In my opinion, it was level. 
= = = x * 

Q. Now, Officer, during the course of your investigation, did you 
determine that the street immediately north of Portland Street was Mellon 
Street? A. I did. 

x * = * * 

Q. Does Mellon Street extend on the east side of Nichols Avenue? 

A. No, sir. 

Q. Now, are there any crosswalks there? Were there any marked 
crosswalks at that intersection on August 14th? A. I don’t have a notation 
to that effect, but I believe there are. 

Q. Would you please put them in -- the crosswalks - - there? 

(Whereupon, the witness indicated the crosswalks on the blackboard). 

Q. Now, is there a theatre at that intersection? A. Yes, there is. 

= * x * * 

Q. Officer Kelly, what is the distance from Portland Street to 

Melon Street? A. That's 148 feet. (Indicating on the blackboard). 

Q. Now, do you know the width of those crosswalks there? A. No, 
I'm not. The average crosswalk is 20 feet. 

Q. Did those crosswalks, as you observed them on August 14, 1958, 
appear to be average crosswalks? A. It’s my recollection that they are. 

* *s * * * 

Q. Now, Officer Kelly, when you arrived there at the scene of the 
accident , you had an opportunity to view the intersection, is that correct? 
A. I did. 

Q. Now, other than the fact that there were automobiles located 
at the intersection, assuming that you would be approaching south on Nichols 
Avenue, on either side of the street -- let me rephrase tnat question. 

Assume that you were going either north or south on Nichols Ave- 
nue,.is there anything as you approach the intersection of Portland Street 
to obstruct your vision? A. Not to my knowledge. 

Q. All right. Now, assume that you are going east or west on 


9 


Portland Street, as of August 14, 1958, is there anything to obstruct your 
vision? A. The only thing that would obstruct your vision would be the 
traffic. 
Q. No. Let's leave out any traffic that's there. Is there anything, 
as you got in the crosswalk of Portland Street, going either east or west, -- 
is there anything to obstruct your vision? A. Not to my knowledge. 
Q. When you were there on August 14, 1958, you had an opportunity 
to view that intersection carefully and fully, is that correct? |A. Yes, sir. 
Q. Did either one of these drivers tell you, on August 14, 1958, 
that their vision was obstructed by anything? A. (Perusing documents). 
There's no notation on my rough sheet. 
Q. Now, what is the significance of there not being any notation on 
your rough sheet? A. If they told me there was any obstruction, it would 
be on here. | 


| 
* * x * * 


Q. Now, I show you what has been marked at pretrial as Plaintiffs’ 
Exhibit No. 8-A, and ask you if that represents the interior of the ambu- 
lance on August 14, 1958? (Showing the witness the exhibit).: A. One is 
a smaller picture of a larger picture. I'd say that is the picture. 

Q. Now, I show you what has been marked as Plaintiffs" Exhibit 


No. 7, and ask you if that represents the scene of the accident ? 


* * * * *| 


THE COURT: They will be Plaintiffs’ Exhibits Nos. 1 and 2. Let 
me see them. 
(The exhibits were passed to the Court). 
THE DEPUTY CLERK: Plaintiffs' Exhibits Nos. 1 and 2, in evidence. 
THE COURT: In evidence. 


(Whereupon, Plaintiffs’ Exhibits Nos. 
1 and 2, two photographs} were marked 
for identification and received in evidence). 


BY MR, PARKER: | 

Q. Officer Kelly, I show you what has been marked as Plaintiffs’ 
No. 6 at pretrial, and ask you if that also represents the ambulance at the 
scene of the accident? A. Yes. 
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MR. PARKER: I offer this in evidence, Your Honor. 

THE COURT: Number $ in evidence. 

(The exhibit was passed to the Court). 

THE DEPUTY CLERE: Plaintiffs' Exhibit No. 3 in evidence. 


(Whereupon, Plaintiffs’ Exhibit No. 3, 
a photograph, was marked for identifi- 
cation and received in evidence). 


BY MR. PARKER 

Q. May I ask this question, Officer Kelly: At the scene at the time 

of the accident, you questioned both of these drivers? A. I did. 
= = x * * 

Q. Officer Kelly, I think that the last question which I put to you, 
when we were talking about the distance that the ambulance was from the 
tractor-trailer when the driver of the tractor-trailer first saw it. You 
did ask the tractor-trailer driver that question? A. I did. 

Q. What did he say? A. He said 100 feet. 

Q. Now, where was he at that time? When I say “he,” I mean the 
tractor-trailer driver at that time? A. Well, I can only tell you what he 
stated. 

Q. And what did he state? A. He stated that he was in the inter- 
section, and could not get out of his way. By “his way,” he meant the other 
car. 

Q. And he didn't say where he was in the intersection? A. No, sir. 

Did you ask him where he was in the intersection at that time? 

A. I don't recall. 

Q. Now, at that time how fast was the tractor-trailer going? 

A. He stated he was going between eight and ten miles per hour. 

Q. And how fast, in his judgment, did he say that the ambulance 
was going? A. He said about thirty miles an hour. 

Q. And at that time did he say where the ambulance was when he 
saw it going thirty miles an hour, with respect to Mellon Street? A. I 
don't have that question on here. (Indicating). 

Q. Well, now, 100 feet from the northbound intersection of Nichols 


11 


Avenue would place you between Mellon Street and Portland Street, is 
that right? A. That's correct. 


* * * * * | 


THE COURT: And predicated upon your recollection, what did he 
tell you, apart from what you've already told us, namely, that he was 100 
feet away from the other vehicle, and he was in the intersection going eight 
to ten miles an hour, and the other vehicle was going 30 miles an hour. 
Did you have any further conversation with lim? If you so had, and have 
a note there to refresh your recollection, and your recollection needs to 


be refreshed, you may tell us. 
THE WITNESS: Well, the only other notes I have, I asked him how 
far from the point of impact when you first applied your brakes. He said, 
"I did not.” 
MR. SEDGWICE: Said what? 
THE WITNESS: He did not apply his brakes. 
MR. PARKER: You are referring to the truck-trailer|operator? 
THE WITNESS: That's right. "How fast were you still going when 
the collision took place?" He said, "Eight to ten miles an hour." And the 
question was, the distance that he traveled after impact. He said he stop- 
ped at the point of impact, and then moved his vehicle to this position. 
(Indicating). | 
BY MR. PARKER: 
Q. Officer, did he say when he stopped at the point of Liniginct that 
he got out of his tractor-trailer? A. I don't have a notation to that effect. 
Q. Did he indicate in what lane of traffic the ambulance was when 
he first saw it? A. Idon't have the notation to that effect. | 
Q. Did you have any conversation with the operator of the ambu- 
lance? A. I did. 
Q. And what did he tell you? A. He stated that he had seen the 
other vehicle 15 or 20 feet before the impact; that he was traveling about 
30 miles an hour; he applied his brakes 15 to 20 feet before the impact, 
and he figured he was going about 25 miles an hour when the collision took 
place. I asked him the distance he traveled after the impact.| He said, 


12 


"None." I asked him how fast he thought the truck-trailer was going. He 
said, “Five to ten miles an hour.” The stated speed at this location is 
25 miles an hour. Mr. Hackett told me he was on the way to Hadley's 
Hospital, and he pulled over on the wrong side of the street to pass the 
Standing traffic. 

THE COURT: Pulled over where, did you say? 

THE WITNESS: On the wrong side of the street, to pass the stand- 
ing traffic. 

BY MR. PARKER 

Q. And that standing traffic was where , Officer? A. There was 
standing traffic heading south on Nichols Avenue. (Indicating). 

= x = x = 

Q. Now, Officer, may I ask you this question: Can you describe 
that tractor-trailer, and I have particular reference to the tractor por- 
tion of it? A. Well, the only way I can describe it is that it was a '51 
White Tractor, and the trailer, to my recollection, and I also have a note 
here, was loaded down with iron beds. And I have the weight of each, if 
the Court wants it. 

Q. I think the Court would want it, and also the ladies and gentle- 
men of the jury would want it, the weight of it. A. The truck unloaded 
was 20,020 pounds, and was loaded with 8,000 pounds of bedding. 

* * * x = 

Q. 28,020 pounds. Now, directing your attention again, Officer, 
to the tractor portion of it: There is a cab in connection with the tractor 
portion of that vehicle, wasn’t there? A. You mean where the driver sits? 

Q. That's correct? A. Yes, sir. 

Q. Now, as you looked at it, and as your recollection is this 

afternoon, how high was that cab, in your judgment, from the 
street level? A. The top of it? 

Q. The top of it? A. Well, I'd estimate between seven and eight 
feet. 


* * * * * 


Q. You saw the ambulance which was there at the scene of the 
accident, did you not? A. Yes, sir. 
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Q. And what would you say the height of that ambulance from the 
street level would be as compared to the top of the cab of the tractor? 
A. Well, I'd say that that ambulance is between five and six feet. 

Q. Now, would you establish for us the point of impact in that in- 
tersection? A. Yes, sir. The point of impact was 22 feet west of the 
east curb; and 21 feet south of the north. (Indicating). 

* * * * * 

Q. What, if anything, did the operator of the tractor-trailer tell 
you that he did after he saw the ambulance 100 feet away going 30 miles 
per hour? A. Well, when I asked him when he saw it 100 feet away, I 
asked him how fast he was traveling -- | 

Q. I'm sorry, I didn't understand you. A. When he told me he saw 
the other car 100 feet away, I asked him how fast he was driving, he told 
me 8 to 10 miles an hour; and I asked him how far away from the point of 
impact when he first applied his brakes; he said he did not. He told me 
he was still going eight to ten miles an hour when the collision took place. 
He stopped at the point of impact, and then moved his vehicle to the place 
I have marked over here. (Indicating). 

* * * x * 
CROSS EXAMINATION 

BY MR. SEDGWICE: 

* x * * 

Q. You came along how long afterwards? A. The ac 


pened at 11:25. We got the call 11:29. I arrived 11:35. 
* * * * * 


Q. Now, one of the things that you do, Officer , when you arrive at 
the scene of an accident, particularly if there are indications that it might 
involve injury of some kind, is to check about witnesses to that accident, 
apart from the drivers of the vehicles, do you not? A. Yes, sir. 

Q. Now, let me hand you your traffic accident report and your 

rough sheet, and you tell the Court and the jury whether or not 
any witnesses were discovered by you throughout the period of time you 


were at the scene? A. I have one name here. 
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Q. What is that name? A. The name of Thomas Sellers, Four 
Mile Run Drive. 
= = = x * 
Q. Now, any other witnesses? A. Not.that I have on here. 
= = = = x 
CROSS EXAMINATION 
BY MR. HANNON: 
Q. Officer Kelly, in the first instance, when you put this diagram 
3 on the board, -- I realize that you put it on in a hasty fashion, sir -- 
as I understand it, you have indicated that Nichols Avenue was 56 feet 
wide, is that correct? A. Yes, sir. 
Q. And that Portland Street is 42? A. That's right. 


* * = * x 


THE COURT: Now, can't we all agree that Nichols Avenue is 56 
feet wide, and the other street is 42 feet wide, without going to the board 
and erasing it? As a matter of fact, gentlemen, I think that the officer 


also testified that all of the crosswalks are 20 feet wide, and if’you look 
at the crosswalk on Nichols Avenue, it is out of line; and if you look at 
the crosswalks on Portland Street, it would appear that those on Portland 
Street are much narrower than those on Nichols Avenue. 

* * x * * 

BY MR. HANNON: 

Q. Officer Kelly, you told us the weight of the tractor-trailer 
and the weight loaded. Could you tell us how long it was? A. Yes, sir; 
it was 47 feet long, overall. 

Q. Just for our purposes -- 50 we'll all understand each other -- 
47 feet would be wider than Portland Street, is that notso? A. Yes, sir. 

Q. And in addition, the tractor-trailer, in its full length, would 
be what -- about nine feet shorter than Nichols Avenue is wide, is that 
correct? A. Yes, sir. 

61 Q. And now, that being so, sir, would you tell us whether you 
examined the tractor-trailer to determine whether there was any physical 
evidence regarding the point of contact on the tractor-trailer? A. Yes, 
sir; I did. 
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Q. And what did your examination show, sir? A. Showed that the 
point of impact occurred 28 feet rear of the front. 

Q. Twenty-eight rear of the front. Now, that being so, you said 
that the point of impact was 22 feet west of this crosswalk, is that correct? 
A. Yes, sir. 

Q. And so, would that mean -- 

MR, SEDGWICK: I object to counsel's question; that's/a question 
for the jury to determine. 

MR. HANNON: I will rephrase the question, Your Honpr. 

THE COURT: I'm curious about one thing. You said that the truck 
was 47 feet long, that is overall, is that right ? 

THE WITNESS: That's right, Your Honor. 

THE COURT: And when you say the point of impact was so many 
feet from the rear of the front -- 

THE WITNESS: From the front of the truck. | 


THE COURT: Now, what do you mean by “the front of the truck?” 
THE WITNESS: Well, from the front bumper going back to the 
rear of the truck, it was 28 feet. 


* * 


BY MR, HANNON: 

* * * * *! 

Q. Let me ask you this: As traffic comes up Portland Avenue 
towards Nichols Avenue, isn't it a fact that this theatre on the lefthand 
corner as traffic is coming up, obstructs vision this way? A. I'd say 
no, sir. 
Q. You would say that the theatre does not obstruct vision at all? 

A. No, sir; not to make that intersection not safety. 
Q. Well, that intersection is controlled by traffic lights, is that 

not so? A. But even if the lights were not there, I'd say it did not ob- 
scure your vision. 


* * * * * 


Q. Yes, Officer, would you tell us where the traffic lights are? 
| 
* * * * * 
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THE WITNESS: It is my recollection that there's traffic lights 
on all four corners. (Indicating). 

= = 
BY MR, HANNON: 

Q. What traffic would this traffic light control, this one that is on 
the northeast corner? A. Well, it's also my recollection that the double 
lights, that they would control Portland and Nichols Avenue. 

Q. Traffic coming north on Portland, and traffic coming east one -- 
excuse me -- east on Portland and north on Nichols Avenue? A. Yes, sir. 

Q. Are they all double traffic lights? A. That is my recollection. 

= 3 = = * 

MR. PARKER Your Honor, I wish to call Mr. Hackett to the stand, 
and I wish to announce that I am calling him as an adverse witness. 

Thereupon 

STERLING W. HACKETT 
called as a witness by the plaintiffs, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
= = * x 
BY MR. PARKER 

Q. The brakes were in good condition? A. That's right. 

Q. The tires on the automobile were in good condition? A. Very 
good. 

Q. The traction was good? A. I think so. 

Q. Do you recall when was the last time you had this vehicle in- 
spected? A. Ican't remember, Mr. Parker. 

Q. Was the siren operating in good order? A. Yes, it was. 

Q. What other emergency devices did you have on the vehicle 
other than the siren? A. The blinking red light that is made in the siren. 
When you turn one on, both automatically comes on. All your lights, the 
headlights, headlights as well as the spot lights, on the side of the vehicle. 


* * * * * 
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Q. Mr. Hackett, how long have you been driving an ambulance? 
A. Some fourteen or fifteen years. 
* * * * * 
Q. Now, you say you have fourteen years of experience in driving 
ambulances. With whom have you had that experience? A. I drove for 
Emergency Hospital, Casualty Hospital, Hall Brothers Ambulance Service, 
Ford's Ambulance Service, and my own. 


* * * * * | 


Q. Just before you got to the gates of Saint Elizabeths Hospital, 
what was your speed, in your judgment? A. Between 25 and 30 miles an 
hour. 

Q. All right. Now, just as you got to the intersection of Mellon 
Street and Nichols Avenue, what was your speed? A. Well, the speed was 
broke down; we ran into the rain; we dropped it back to about 25 miles an 
hour. In other words, you see, we could see the rain up ahead of us, the 
rain, driving rain, and the rain was in front of us. | 

Q. You testified that you reduced your speed to what? A. From 
30 to about 25, maybe even lower than that. I didn't pay too much attention. 
I remember I just took my foot off the accelerator. 

Q. Now, you heard the police officer testify that at the time that 
you say that you first saw the tractor-trailer your speed was '30 miles per 
hour? You heard him testify to that, didn't you? A. I heard|him say that. 

Q. He is wrong then, is he? A. Definitely is wrong. | 

Q. Didn't you tell him that? A. Certainly I told him that. 

Q. You told him that your speed was 30 miles per hour? A. When 
he asked me at the scene of the accident, how fast was I traveling, I told 

him between 20 and 25, I said, and maybe 30, and he wrote down 30. 

* * * * *) 

Q. As you approached southbound on Nichols Avenue, approaching 
Portland Street, there were cars immediately in front of you, were there 
not? A. Yes, there were. 

Q. And those cars were stopped? A. Yes, they were. 

Q. How many lanes of cars were there? A. Not counting the curb 
part, there was two lanes of traffic. 
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Q. How many cars would you say were in each lane? A. I estimated 
a number between seven to nine cars -- I didn't count the cars. 

Q. Well, would you say that there were cars in those two lanes 
stretching as far back as Mellon Street? A. Almost to Mellon Street. 

Q. Now, at the time that you got to the car which was closest to 
you, aS you were going toward Portland Street, you pulled out into the left 
lane, didn’t you? A. Yes, we veered over to the left; the cars were waiting 

for us to pass. 

THE COURT: Pulled out into the left lane, facing south, is that it? 

MR, PARKER: That's correct. 

THE WITNESS: That's correct. 

BY MR. PARKER 

Q. And that placed you in the northbound traffic lane? A. That's 
correct. 

Q. Didn't you realize that that would be of some danger to your 
passenger? A. That is the standard procedure. You can't drive through 
the automobiles, Mr. Parker; didn't have no place to pull into the curb; 
they were standing there waiting for the light. When an ambulance approach, 
they just stand right where they were. What are we going todo? We have 
to pull around them. 

Q. Now, you detected cars going northbound on Nichols Avenue ? 

A. The cars facing -- 

Q. What did you say? A. The cars on the other side -- had I 
pulled out into the traffic lane, where the cars were, and parked and waited, 
the cars immediately facing me saw me and stopped, there wouldn't have 
been no danger. 

Q. How many cars were immediately facing you? A. I couldn't 

tell you how many; was just a number of cars; I couldn't tell you 
exactly whether it was five or four, I wouldn't know. 

Q. Those cars were coming in the northbound lane? A. Facing 
me. Facing me. Some pulled to the curb, and came to a stop. 

Q. Where did they come from? A. They were coming from 
wherever they were coming from, Mr. Parker; I don't know where they 
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were coming from. They were coming down, and I was going up Nichols 
Avenue. 

Q. Did you say that the light at Portland Street was red? A. When 
I approached the lights, the lights they were red, the cars were waiting 
for the traffic lights to change. Before I got to the curb, that is on Nichols 
Avenue, before I crossed into Portland Street, the lights had changed to 
green. 

Q. All right. Now, when was it that these cars that were passing 
you stopped? A. No cars passed me at all. | 

Q. Didn't you testify that there were cars going in the opposite 
direction before they stopped? A. I didn'ttell you that, Mr. Parker. You 
asked me a question -- if I misunderstood your question -- maybe I can 
show you better on the board. 

Q. No, you stay right there. Let me ask you this question: Didn't 
I understand you to say that when you pulled out from behind those cars 

that were stopped for the red light into the northbound lane, the 
other cars that were coming toward you, pulled off to the right and stop- 
ped? You didn't say that? A. You didn't understand me to say that. 

Q. Did any cars pass you at all going in the opposite direction as 
you pulled out into that northbound lane? A. Nobody passed me. 

Q. Did any cars pull over to the right and stop as you| pulled out 
into that northbound lane? A. Is it all right if I refer to the board? 

Q. You answer the question -- | 

THE COURT: Just a minute. You answer the question. 

MR, PARKER: You can look on the board. 

THE COURT: Do you remember the question? 

THE WITNESS: No, sir. 

THE COURT: Read the question, please. 

(Whereupon, the reporter read the pending question) . | 

THE WITNESS: What direction are you speaking of, Mr. Parker? 

THE COURT: You were going south? 

THE WITNESS: That's right. 

THE COURT: All right. And you cut out into the nort 
facing traffic going up Nichols Avenue ? 
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THE WITNESS: That's right. 

THE COURT: Were any of these cars that were facing you, going 
north on Nichols Avenue, had they stopped, as you pulled out, is that correct ? 

THE WITNESS: Those cars were waiting, like cars on this side of 
the street, Your Honor, were waiting for the light to change. In the mean- 
time, they heard the emergency vehicle, so when the light did change, in- 
stead of coming on, as they would normally do if there was no emergency 
vehicle, some of them pulled through the light to clear the way for me, 
palled over to the curb and parked; some just stood right where they were 
until the ambulance had passed -- normally passed, had the accident not 
happened at that time. 

BY MR. PARKER: 

Q. How far were you from the intersection when you claim that 
the light changed in your favor? A. The light changed when we were just 
clearing -- directly between Mellon Street and Portland Street. 

Q. You say directly between Mellon and Portland Streets? A. That's 
right; there's only a very short distance; two streets are very short. In 
other words, you can run from one end to the other in less than a minute. 

Q. Now, before that, you had seen the tractor-trailer truck, is 
that correct? A. No, I couldn't have seen the tractor-trailer from where 
I was. 

Q. You are then saying that the light turned before you saw the 
tractor-trailer truck? A. We had the green light when I was approach- 
ing the intersection; not in the intersection, but approaching the inter- 
section. 

* * * * * 

Q. Now, at the time that your ambulance was at the position that 
you designated there on Nichols Avenue, what was the condition of the 
light? A. The light had changed from red, which was facing me at the 
time; the tractor-trailer was half way through on a caution light, and the 
light changed completely to green in favor of the ambulance as we ap- 
proached the curbline. This is the curb line. (Indicating). 


Pedestrian walk. And when the trailer continued right on down in 
front of us, we veered in. (Indicating). 


*x x * * 
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Q. Now what, if anything, did you do to avoid this accident, Mr. 
Hackett? A. I did everything I could possibly do. 

Q. All right. Tell me what they were. List them. Enumerate 
them. A. When I saw the trailer, I didn't know whether the man was go- 
ing to try to stop for me or not. When he looked down on me, I could see 
excitement in his face, because he could see the ambulance. He was up 
well above me, and I was looking up, through the glasses, at him, and I 
didn't know whether he was going to keep on straight, Mr. Parker, make 
a right turn, or just what. Had he stopped where he was -- | 

MR, HANNON: I object to the conclusion, Your Honor. 

THE COURT: You can't testify as to what might have happened. 
We are only concerned with what did happen. He didn't stop? 

THE WITNESS: He didn't stop, and I hit him. I had my foot on 
the brakes, and applied, easing them down, trying to slow the vehicle to 
the point where I could perhaps veer to the side of the truck in the event 
he did not stop. | 

BY MR. PARKER: | 

Q. Veer to which side of the truck? A. On the side facing me; 
the left side of the truck. | 

Q. Were you going in a westerly direction on Portland Street or 
an easterly direction? A. I was traveling south; as I said, the truck was 
heading east, so it would be on the driver's side of the truck, 

Q. So then you are saying, So you could veer to the easterly di- 
rection -- A. That's right; right or left. 

@. Well, now, other than that, did you do anything else to avoid 
this accident? A. I don't know what else I could have done, Mr. Parker. 

THE COURT: The question is not what else you could have done, 
but what else did you do, if anything? 

THE WITNESS: Applied my brakes -- that's all -- and tried to 


guide my way out of there. I was looking for an opening. 


BY MR. PARKER: 
_Q. When were you first apprehensive of the fact that! 
be an accident? A. When we went together, Mr. Parker. 
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Q. Not until -- A. When I saw the truck wasn't going to stop, 
I knew we couldn't avoid an accident. 

Q. Now, as you pulled out from behind those cars, standing there, 
headed south on Nichols Avenue, when you pulled out into that northbound 
lane, weren't you apprehensive of the condition of Mr. Sawyer in the 
ambulance? A. I'm always apprehensive of the condition of any patient 
Icarry, Mr. Parker. I carry all patients the same way, and I've never 
had an accident. 

Q. But nonetheless, despite your apprehension, you pulled out 
into the street? A. That's right. I've been driving that way; every ambu- 
lance driver inthe city does the same thing; no difference. 

x= = * * * 

Q. Mr. Hackett, you say that you were going between 25 to 30 
miles per hour at the time of the impact, is that right? A. That's cor- 
rect. That's correct. 

+ = * * * 

Q. Now, your siren wasn't working too good this day, was it? 

A. The siren was perfect, sir. 


= * * 


Washington, D. C. 
March 10, 1961 


* * * * 
DIRECT EXAMINATION 

BY MR. PARKER: (Continued) 

x * * * * 

Q. Assuming that there was an imaginary line drawn through 
the middle of Nichols Avenue -- assume there was an imaginary exten- 
sion of -- A. Yes, sir. 

Q. Of 2 white line drawn through the middle of the intersection 
of Nichols Avenue -- A. Yes. 

Q. Now, taking the distance from the western extension of the 
curb line of Nichols Avenue to the imaginary middle line or the inter- 
section line of Nichols Avenue, where would you say the front of that 
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tractor-trailer truck was when you saw it? A. Almost to where the imag- 
inary line, just before crossing over to the imaginary line; wasn't quite 
up to it. 
Q. How many feet would you say that it was from that/imaginary 
line? A. Well, roughly say a half of the 56; he was almost I would say 
25 feet, just roughly I mean, I don't know -- not to be accurate. 
Q. Now, what was the condition of the light controlling your traf- 
fic at that time? A. The light was fully green at that time. 
Q. As you approached that intersection, did you have occasion to 
observe the color of the traffic lights which were controlling east and west 
traffic on Portland Street? A. The light had changed. 
Q. Just answer the question first. Did you have occasion to ob- 
serve the condition of the lights? A. Just facing me -- 
Q. Did you have the occasion to notice the condition at any time 
before you entered the intersection of the lights controlling east and west 
traffic on Portland Street? A. No, just what was facing me. 
Q. In other words, the only lights which you observed were those 
which were controlling north and southbound traffic on Nichols Avenue ? 
A. That's right. | 
Q. Now, at the time you first saw this ambulance, at what speed 
did you judge the tractor-trailer truck was going? 
THE COURT: I thought that we covered that yesterday. 
MR. PARKER: I don't think we did, Your Honor. | 
THE WITNESS: The truck wasn't moving fast; I would estimate 
eight miles an hour, eight to ten, something like that; wasn't moving very 
fast; but go ahead. 
BY MR. PARKER: 
Q. No, you go ahead, A. It wasn't moving ahead. | 
Q. You judged the speed to be eight or ten miles an hour? A. That's 


correct. | 
Q. From the time that you first saw the truck until the time of the 
impact, did the speed of the truck increase or decrease? A.|I would say 


increase. 
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Q. When it began to increase, what speed would you judge it in- 
creased? A. About ten. 

MR, HANNON: I didn't get the answer. 

THE WITNESS: I said about ten. 

BY MR. PARKER: 

Q. At that time that your ambulance came in contact with that truck, 
was the truck moving, or had it stopped? A. It was moving. 

Q. Did that truck ever stop until it got out of the intersection at the 
point where Officer Kelly placed the 122 feet on the other side of Nichols 
Avenue? A. Whenthe ambulance hit, the truck slowed, but continued on in 

lil this direction. 

Q. Task you did it ever stop? A. No, not fully. 

Q. The truck then, from the time it entered the intersection until 
the time it came to a rest on the opposite side of Nichols Avenue, did not 
come to a stop at all? A. No. 

Q. Let me ask you this question: Mr. Hackett, how tall are you? 
A. Five eight. 

Q. Now, with respect to your height, how high would the ambulance 
be? The top of the ambulance? A. I would say about a head taller; maybe 
about 2 foot. That is from the ground up to the roof. 

Q. And you say either a head or 2 foot taller than you? A. Some- 

Q. Did you have an opportunity to observe the cab part of that 
tractor-trailer when you got out of your ambulance? A. Yes, I did. 

Q. Now, with respect to your height, how high was the cab portion 
of that tractor-trailer? A. Approximately four and a half feet higher 
than Iam. 


Q. You say you are five eight? A. Five eight. 


* * * * 
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CROSS EXAMINATION 
BY MR, HANNON: 

* * * * * 

Q. Now, as you approached Mellon Street, did you see |the traffic 
in the same lane that you were traveling in, to-wit, the south lane? Were 
you able to see that they were stopped for the traffic light at Portland and 
Nichols? A. That's correct, sir. 
Q. And as I understood, sir, from what you told us yesterday , that 
there were about seven to nine automobiles in each of these lines, waiting 

for this traffic light to change? A. Not in each of the lines; I said alto- 
gether. 
Q. There were seven to nine automobiles altogether?| A. That's 
right. 


Q. Can you recall for us in what fashion they were? Were there 


four in the right lane, and three in the left, or what, do you remember? 

A. I don't know that, sir. 

Q. Now, when you saw the traffic forward of you in a stopped posi- 
tion, what color was the traffic light controlling that southbound traffic on 
Nichols Avenue? A. The traffic was waiting on a red light. 

Q. It was waiting on a red light? A. As Iwas approaching. 

Q. Yes. And where was it that you swung out while you were 
traveling south -- where was it that you swung out into the northbound lane? 
A. Just about Mellon Street. 

Q. At about Mellon Street? A. That's right, sir. 

Q. So that you came from behind these cars into the northbound 
lane? A. That's correct. 

Q. Now, at the time that you came up from behind the cars, into the 
northbound lane, what then was your speed? A, Approximately 25 miles 
per hour. 

Q. And that is the same speed that you were traveling prior to the 
time that you caught up to that traffic, was it not? A. No,1 was traveling, 
from the time I ran into the rain, at approximately 30; and I ran into the 
rain; the speed was reduced and held at that point. 
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i% Q. When you ran into the rain, you reduced your speed to about 
25? A. That's correct. 

Q. I'm asking you, sir: At the time that you made the cutout, and 
came into the opposite lane of traffic, at the time that you made the cut- 
out and came in here, what was your speed at that time? (Indicating). 

A. Between 20 and 25 miles an hour. 

Q. So are you telling us, sir, that you again reduced your speed? 
A. That's right. 

Q. So that there's no doubt, Mr. Hackett, in your mind that at the 
time that you swung out and came into the northbound lane that now your 
speed was 20 to 25 miles an hour? A. Somewhat between that approxi- 
mately; I dm'"t know exactly. 

Q. Now, when you cut out into the northbound lane, what was the 
color of the traffic light controlling the southbound traffic? A. The light 
was beginning tc change. 

Q. Now, would you explain to me what you mean by "the light was 
beginning to change?” A. The light was red, as I explained before. 

Q. Yes. A. In the direction I was approaching. 

Q. Yes. A. And as we neared the intersection of Portland Street, 
traveling south on Nichols Avenue, the light began to change. Before I 
got up to the crosswalk there or the curb line, the light had changed. 

Q. Well, does the expression ,"The light was beginning to change.” 
have any particular significance as contrasted from, "The light changed?" 
A. Well, “beginning to change,” because it hadn't made the complete 
change. 

Q. I had what? A. Had not made the complete change from red 
to amber to green. 

Q. I went from red to amber to green? A. That's correct, sir. 

Q. Did you see an amber light? A. I couldn't say that I saw it; 

I saw the light red, and I saw the light green. 


* * * * * 


MR. HANNON: Put another "X" there, if you will. I want you to 
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put an "X" in the position that your ambulance was in when you first saw 
the Air Force tractor-trailer, sir. | 
* * * * * | 
MR. HANNON: Your Honor, then may the record show that the 
"X" ig approximately in the center of the north crosswalk of Nichols Ave- 
nue, and that it is in a southbound traffic lane of Nichols Avenue. 


* * * * * 


[BY MR. HANNON:] | 
Q. Could you tell us, Mr. Hackett, whether the Air Force tractor- 
trailer was carrying 2 load? A. The truck was heavily loaded. 
Q. It was heavily loaded? A. That's correct. 

Q. I believe that you told us, sir, at the time that you first saw 
it, it was traveling eight toten miles an hour? A. That's just an approxi- 
mate speed; he wasn't moving very fast. 
Q. As a matter of fact, sir, isn't Portland Street upgrade as it 
comes from the west to the east? A. I understood that. 
* x * * * | 
Q. Well, at the time this accident happened, was that your under- 
standing of the responsibility of other drivers when an emergency vehicle 


approaches, that he is to pull into a curb, or else stop jin an inter- 
section? A. I understood that from the time a person receives a driver's 
license, that his -- 

Q. Just a minute, Mr. Hackett. My question was: At the time this 
accident happened, was it your understanding that a driver of another ve- 
hicle, on the approach of another vehicle, was to either do one thing, pull 
into a curb; or in the event he was in an intersection, to stop? A. That's 


correct. 
Q. That is your understanding? A. That's right. 
MR, HANNON: That's all I have. 
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CROSS EXAMINATION 
BY MR. SEDGWICE: 
= = = = * 

id Q. Now, with regard to the vehicle itself, this was a Cadillac car, 
wasn't it? A. That's right, sir. 

Q. And would you tell us something about the matter of its brakes ? 
Do you know the kind of brakes on it? A. Hydraulic brakes. 

Q. Hydraulic brakes? A. That's right. 

Q. Four wheels or two wheels? A. No, the ambulances are four 
wheels. 

155 Q. In relation to the lighting equipment on this ambulance, what 
lights were there that you had on and in operation at the time of this trip? 
A. I had the siren light on, which is a blinking one. 

Q. Tell us what that looks like? A. Bis a red light; it projects 
and throws out 2 red beam. 

Q. Where is it located? A. Made right into the siren itself. 

Q. Up on the top of the ceiling? A. On the roof of the ambulance. 

Q. Onthe roof? A. That's right. 

Q. Does it go around? A. This one goes off and on; each time it 
blinks, it goes on red. 

Q. Was that working within a two-block area before this accident 
occurred? A. Yes, sir. 

Q. New, what else in the way of lighting equipment for emergency 
runs did you have on on this particular occasion? A. I had the headlights 
of the ambulance . that is, the regular headlights, on; and the revolving 
spotlight on the side of the vehicle, which is manually worked by your hand 
from side to side. That throws out a light a couple of hundred feet. 

Q. What color light does it throw out? A. A white light. 

Q. And your two headlights are white lights also, of course? 

A. That's correct. 

Q. Now, you have told us there was a siren on this ambulance. 

Where is the siren located? A. On the roof of the ambulance. 


* * * * * 
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Q. Was your siren functioning and on in the two-block 
fore this accident occurred? A. That's correct, sir. 
* * * * * | 
Q. Now, as we get to the point where the accident occurred, how 
much more distance would you have needed to bring your ambulance to 
a stop, having in mind that, as you told other counsel, you had| applied 
your brakes in here, first on and then off, because of the wet condition of 
the street, how many more feet would you have needed not to have had an 


accident? A. Approximately about four feet. 
* * * * * 


Q. Mr. Hackett, was there any area in this intersection which you 
could have escaped from,considering the length of the vehicle and the 
width of Nichols Avenue? A. Yes, sir. 

Q. Will you tell me, sir, in relation to the time that you were in 


this position, when you saw the truck in this position, will you tell me 
whether you observed the driver of the tractor-trailer, that is, could you 
see him personally as distinguished from his vehicle? (Indicating). 
A. Oh, yes; I could see him. 
Q. Could you tell in which direction he was looking? A. He was 
looking straight ahead at first; when he saw me, he looked down on me. 
Q. After the police had arrived, did you and Mr. Caldwell have a 
conversation with the police in relation to the policemen's investigation? 
A. Yes, we did. 
Q. What remarks or what conversation did Mr. Caldwell have with 
the police officer, or what did he say about how the accident occurred? 
A. He said that -- | 
THE COURT: There were two police officers. The police officer 
who testified here yesterday and another. | 
MR. SEDGWICK: I don't know which one of the officers, Your Honor. 
THE COURT: Well, certainly the witness can identify the officer 
who testified here, if he was the one. 
MR SEDGWICE: I will withdraw the question. 
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BY MR. SEDGWICE: 

Q. The officer who you and Mr. Caldwell were talking to, was that 
the officer who was here yesterday? A. Officer Kelly, yes. 

Q. Officer Kelly. What did Mr. Caldwell tell Officer Kelly con- 
cerning his part in the accident ? A. During some point of the question- 
ing, he asked Mr. Caldwell if he had either heard or seen me; he mention- 
ed the fact that he had seen the ambulance along about Mellon Street, which 
would have been a block away; that he sort of lost his head; he thought he 
could get out of the way. and he kept right on going. 

x = = * 

MR PARKER Call Mr. Caldwell to the stand. 

THE COURT: Now, again you are proceeding under the rule, are you? 

MR. PARKER: That is correct, Your Honor. 

* = x * 
LEONARD ELVERT CALDWELL 
called as a witness by the plaintiffs , being first duly sworn, was examined 
and testified, as follows: 
DIRECT EXAMINATION 
BY MR. PARKER 
= * * * * 
i71 Q. This type of tractor-trailer that you were involved in an acci- 
deut with on Angust 14,1958, you had considerable experience in driving 
that type of vehicle, had you not? A. I had. 

Q. And you were also quite familiar with the intersection of Nichols 
Avenue and Portland Street, Southeast? A. Yes, I was. 

Q. You had passed it on many occasions? A. Yes, I have. 

* * * * * 
172 Q. Now, as far as the operation of that vehicle on this particular 
day, this vehicle was in perfect operating order, is that correct? A. I 
173 would say so. 
Q. What sort of brakes did it have on it? A. Straight air brakes 


and 2 mechanical hand brake, and also a hand emergency air brake. 
* * * * * 
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Q. Now, all three of these braking apparatuses were ih perfect 
working order, were they not? A. That's correct. | 
Q. Now, as far as the tires on this vehicle were concerned, they 
were also.in good working order? A. Yes, they were. 
Q. The treads were good onthem? A. Yes, they were. 
Q. The traction was good onthem? A. Yes, they were. 
* * * * *x 
Q. Mr. Caldwell, I think that during the eight years that you were 
driving this truck, you had a reputation as being a very skillful driver ? 
A. Yes, Iwas. 
Q. You had received numerous commendations? A. Yes, I have. 
* * * * * 
Q. Mr. Caldwell, I show you this document which has been handed 
to me by Mr. Hannon, "The Department of Air Force on the Job Training, 
Package Program, Vehicle Operator,” and ask you whether or not you are 
familiar with that manual? 
THE COURT: There is no allegation -- 
THE WITNESS: I am familiar -- | 


THE COURT: Just a minute. There is no allegation in this com- 
plaint that there was any deviation from any suggestion or regulation of 
the Air Force Manual for the operation of motor vehicles. I am going to 

| 


hold counsel to the allegations as made when the suit was filed. 
MR. PARKER: May we approach the bench? 


THE COURT: If that is the purpose of asking this witness to iden- 
tify this manual, you don't have to approach the bench. I will rule against 
you. Do you want to make a proffer? 

MR. PARKER: First of all, Your Honor, may I get the answer of 
the witness to the question I asked him -- if I may simply get the answer. 

BY MR, PARKER: 

Q. Mr. Caldwell, you are familiar with that manual?| A. I have 
used portions of it, yes. | 

THE COURT: You are familiar with it? If you used portions of 
it, you must be familiar with it. You used portions of it before. 
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THE WITNESS: Yes, sir. 

THE COURT: All right. 

(AT THE BENCEH:) 

THE COURT: What do you want to show? 

MR. PARKER Your Honor, first of all, I wanted -- there's a 
vehicle in here, 658, a picture of which I wish to show to the witness on 
the stand and ask him whether or not his vehicle resembled this vehicle, 
or whether it was identical with his vehicle. 

THE COURT: Haven't we a picture of this Army vehicle? 

MR. HANNON: During the recess, Your Honor, Mr. Parker saw 
this mamal. He asked him, Mr. Caldwell, if it was the same. He told 
him it was not. He knows it is not. 

THE COURT: That it was not the same? 

MR. HANNON: Was not. 

THE COURT: All right. 

MR PARKER Your Honor, within this manual -- 

MR. HANNON: I have pictures; he doesn't want them. 

MR. PARKER: Within this manual, Your Honor, there are -- this 
is an on-the-job training manual -- 

THE COURT: Yes. What do you want to call my attention to? 

MR. PARKER: Within there are certain instructions included as 

to what the driver of the vehicle should do when approaching an 
intersection, when in an intersection -- 

THE COURT: I know, but you haven't set forth this Army Air Force 
Manual in your allegations of presumed negligence, and if you had, query: 
How would it benefit you? Apart from that, you set forth these allegations 
here. You are bound by those. I exclude it. 

MR. PARKER: I think that when we had a conference with Your 
Honor before the trial started, you indicated, in the interests of justice, 
under certain circumstances -- 

THE COURT: It has no relevancy at all. I rule to that effect. 

MR, PARKER: My proffer, Your Honor, is that it does have a 


relevancy. 
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THE COURT: I say that it doesn't. 

MR. PARKER: May I complete my proffer? 

THE COURT: Yes, complete it. 

MR. PARKER: My proffer is to this effect: That this manual has 
certain instructions relative to the operation of a vehicle under emergency 
conditions when it does approach an intersection, when it is in the inter- 
section, even under conditions when the operator of the vehicle has , as he 
assumes, the right of way, both before and at the time of entering the in- 
tersection. I think that, in view of the posture of this case and the evidence 

that has been presented, that there certainly is a sharp conflict as 
to the condition of the light, both before and at the time it entered the in- 
tersection, and that this, together with the Traffic Regulations of the Dis- 
trict of Columbia, I think would be very pertinent to this issue. 

THE COURT: Excluded. All right. 

MR. SEDGWICE: In that relation, would Your Honor permit me to 


amend my pretrial statement to include it? 


THE COURT: To include what? 
MR, SEDGWICE: This proffer on this issue I didn't know about 
until now. 
THE COURT: The answer is no to that. The record indicates 
that he made a proffer. I excluded it. It doesn't do any good| 
MR. HANNON: I would like the record to show that I ‘know nothing 
about this in behalf of Caldwell or the United States, | 
MR, PARKER: I may say that I saw this -- 
THE COURT: I know. No. No. | 
MR, SEDGWICE: My motion was to amend, Your Honor. 
MR. PARKER: Your Honor, I make a motion to amend. 


THE COURT: Yes. The same ruling -- no. | 


(End of Bench Conference). 
BY MR. PARKER 
Q. Mr. Caldwell, I think you said that the traction was good as 
far as your vehicle was concerned? A. Right. 
Q. And that was true, even on the streets that were wet at that 
particular time, is that true? A. That's right. 
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Q. Now, that intersection there at Nichols Avenue and Portland 
Street, that is a level intersection, is it not? A. About the center, I 
would say, yes. 

Q. When you say, "about the center,” are you saying that when 
you get across Nichols Avenue, about 28 feet, that is when it is level? 
A. I would say it is still at upgrade at the curb line. 

Which curb line? A. That is your west curb line. 
Of what street? A. West curb line of Portland Street. 
And at that point, it becomes a level intersection? A. Just 


And it continues as a level intersection until you get on the 
other side of -- A. Nichols Avenue. 

Q. -- Nichols Avenue, leading into Portland Street ? A. Right, sir. 

Q. Now, this tractor-trailer, the tractor part of this vehicle that 
you were driving, you have heard testimony here with respect to the height 

180 of that cab. This cab is about seven to eight feet above the ground, 
that is, the roof of the cab is about seven to eight feet above the ground, 
is it not? A. That is correct. 

Q. And as you sit in that cab, your head would be about one foot 
from the roof, wouldn’t it? A. No, I wouldn't say a foot; I'd say half a foot. 

Q. Was half a foot? A. Right. 

Q. Then you were at least seven and a half feet in the air, weren't 
you? A. Around seven feet in the air. 

Q. Now, that ambulance was much lower than seven and a half 
feet, wasn't it? A. Yes, it was. 

Q. How much lower would you say it was? A. About two feet, I 
imagine , or maybe just a little more. 

Q. And that tractor-trailer was much higher than any cars that 
were parked there, headed south, or at least stopped there headed south 
on Nichols Avenue, isn't that true? A. That is true. 

Q. And you had no difficulty in seeing off over the top of those 
cars then, isn't that right? A. I did not. 


‘ 
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Q. You could see over the top of those cars before you 
the crosswalk of Nichols Avenue, could you not? A. I could. | 

Q. Do you remember telling the police that when you first saw 
the ambulance it was a hundred feet away? A. I remember that. 

Q. That is a true statement, isn’t it? A. The statement is true; 
correct, I said it. 

Q. Now, you heard the officer testify that the distance between 
Mellon Street and Portland Street is 148 feet, isn't that correct? A. I 
heard him make that statement. | 

Q. So would you say when you first saw the ambulance that it was 
between Portland Street and Mellon Street? A. No,I wouldn't. 

Q. From where you are sitting, how far would you judge a hundred 
feet to be? A. A hundred feet is beyond this door out there. (Indicating). 

Q. Ali right. How far beyond that door? 

THE COURT: Well, we again get into that area -- I think that the 
jury is well able to determine what a hundred feet is. The witness said 
a hundred feet. They have the graph, and their opinion, under the circum- 
stances. It doesn't help to ask him how far beyond the door a| hundred 
feet is. 


got into 


BY MR, PARKER: 

Q. Now, at the time that you saw that ambulance a tundred feet 
away , how fast, in your judgment, was it going? 

MR. HANNON: Just a moment. I object. He was asked whether 
he still adheres to the position that he was a hundred feet away. I believe 
his answer is no, that he doesn't adhere to it, in view of the 148 foot 
measurement. | 

MR, PARKER: I don't recall him saying that. 

THE COURT: Well, ask him the question again. 

BY MR, PARKER: 

Q. Did you not tell the policemen on August 14, 1958, immediately 
after this accident had happened, that when you first saw that ambulance, 
it was a hundred feet away from you? A. I did say that. 

Q. And it was a true statement, was it not? 
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MR. HANNON: According to his recollection. 

MR, PARKER Now. that’s not an objectionable question. It's a 
question that he can answer yes or no. 

MR. HANNON: Well, -- 

THE COURT: Just a minute. I think I am ruling on these questions. 
I don't think that I've abdicated, if you want to use that term. 

MR. HANNON: May I state my objection, Your Honor? As I under- 
stand what the witness says, he admitted that he told the police that he saw 
the ambulance. 

= = 
BY MR, PARKER 

Q. Now, Mr, Caldwell, when that ambulance -- when you saw that 
ambulance a2 hundred feet away, it was going approximately 30 miles per 
hour, is that right? A. That was my estimation. 

Q. And at thattime it was on the wrong side of the street , wasn't 
it? A. Yes, sir. 


Q. And did it continue on that wrong side of the street up until the 
time of the impact? A. Yes, sir. 


* * * * * 


190 Q. Isee. All right. Now, when you first saw this ambulance a 
hundred feet away, it's siren was on, wasn't it? A. I didn’t hear a siren. 
isi Q. Well, you saw a blinking red light, didn’t you? A. I caught a 
blinking red light from a glance. 
Q. You say that you caught a blinking red light from a glance? 
A. I glanced and saw a red blinking light; yes, sir. 
Q. Well, there wasn’t any doubt in your mind that it was a blink- 
ing red light, was it? 
THE COURT: He said so -- he caught it at a glance. 
BY MR. PARKER: 
Q. E was flashing, wasn't it? A. Yes, it was. 
Q. And you also saw a headlight on, did you not? A. No, I didn't. 
Q. And didn't you see the spotlight on? A. I don't recall. 
Q. How long did you keep it in your line of vision when you first saw 
it? A. I didn’t keep it in my line of vision. 
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Q. Well, how long did you look at it when you first saw it? 
* * * * * | 


THE WITNESS: I caught it at a glance. 
* * * * 
BY MR, PARKER: 
Q. Would you say that the ambulance was still going at the rate of 
30 miles per hour when the impact took place in the intersection? A. I 
would. | 
Q. Now, when you first saw this ambulance, you yourself were go- 
ing about eight miles per hour, weren't you? A. That is correct, sir. 
Q. And you continued at that same rate of speed until the impact 
occurred, did you not? A. No more than ten. | 
Q. Are you saying then that you increased your speed?) A. I 
couldn't say for sure. 
Q. You still kept your foot on the accelerator, didn't you? A. Yes, 
I did. | 


Q. And at no time did you attempt to apply any of those three brake 
instruments on the tractor-trailer, did you? A. No,I didn't. 


Q. They were in good working order at that particular time, weren't 
they? A. They were. 

Q. Now, prior to the exact time that this accident happened, you had 
been driving this truck before, had you not? A. Yes, I had, sir. 

Q. Onthat same morning? A. Yes, sir. 

Q. And in driving it that same morning, you had no difficulty in 
stopping it, did you? A. No,I didn't, sir. 

Q. You had no difficulty in turning it either to the left Le to the right, 
isn't that true? A. That is true, sir. 


| 
* * * * * 
| 


Q. What is it you want to explain? A. On the righthand side of 
Portland Street, there are woods; there are houses on the left, and they are -- 
from the corner of Nichols Avenue is quite a distance to this street that 
runs on an angle -- and from that corner it is quite a distance to the next 
street, which is Second Street; so, actually speaking, as far as there being 


38 


streets there. it is only to my knowledge two; but the streets run quite some 
distance down that hill; in fact, the last one, which is Second Street, and if 

196 I am not mistaken. there is a dead end called Sterling Road, or 
something like that. 

Q. Isee. A. Sol couldn't judge the exact distance there. 

Q. Sc the explanation which you gave doesn't alter in any way that 
you said that when the light was green for you at Nichols Avenue, you were 
a block and a half away -- your explanation? A. Not for me, sir; no, sir; 
I didn't say that. 

Q. We will leave that for the jury to determine. 

Mr. Caldwell, when you saw this ambulance one hundred feet away 
from you, where were you? Where was the tractor-trailer truck at that 
time? A. Crcssing the middle of the intersection, sir. 

Q. Crossing the middle of the intersection? A. I would say the 
imaginary south and north -- the imaginary center line. 

Q. How far across it had you gotten? A. My bumper and my front 
wheels were already across it. 

Q. Take your hand and explain what distance you would say they 
were across it? A. I couldn't do it with my hand. 

Q. Interms of feet, how many feet would you say it was across it? 
A. I would say at least 10 or i2 feet. 

Q. The front of your car, of your tractor-trailer, was 10 or 12 
feet beyond the imaginary cross line of Nichols Avenue? A. Possibly more. 

Q. Now, you heard the officer testify that Nichols Avenue was 56 
feet wide, didn’t you? A. Yes,I did. 

Q. And the middle of the intersection would be 28 feet , wouldn't 
it? A. That is half; yes, sir. 

Q. And ten more feet added to that would be 38 feet, wouldn't it? 
A. Ina figure; yes, sir. 


Q. Then you would say your car had traveled 38 feet from the west 
boundary of Nichols Avenue out into Nichols Avenue, is that right? A. No, 
sir; not according to the question -- would you please rephrase it. 
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THE COURT: Well, if any arithmetic has to be done on the basis 
of the measurements, I think that the jury can do that. 
BY MR, PARKER: 
Q. May I ask this question, Mr. Caldwell: What, if anything, did 
you do to avoid this accident? A. Kept my foot onthe accelerator. 
Q. And you didn't attempt in any way to turn the direction of your 
car? A. At that particular time there was no place to turn, sir. 
198 Q. From your experience in driving this truck under these condi- 
tions , would it have been easier for you to stop the car or accelerate ? 
A. At that particular time to accelerate it. 
Q. Now, at that time you had a load of how much on your trailer 
vehicle? A. I would say from eight to nine thousand pounds. 
Q. And the weight of the vehicle itself is how much? A. I couldn't 


say roughly, sir. 
THE COURT: If it is material, I assume that that can come from 
a stipulated source, rather than have the witness guess or estimate. 
MR. PARKER: Well, we have interrogatories, which I addressed 
to the defendant , Your Honor. | 
BY MR. PARKER: | 
Q. Now, you say that it would have been easier to accelerate it 
under those conditions, is that right? A. That's right, sir. 
Q. With eight or nine thousand pounds, according to you, on it, 
is that correct? A. That is correct. 
Q. Now, a portion of that tractor-trailer was still on|the incline, 
wasn't it? A. I would say so. 
199 Q. And you still maintain thatit,would have been easier to accel- 
erate it with eight or nine thousand pounds on the tractor-trailer, and 
with the rear portion of it being on the incline? A. At that particular 
time and from the distance he was away from me, I think so, 
* * * * * 
200 Q. And so far as you know, there was nothing which would have 
prevented you from hearing the siren if it had been on, is that it? A. 
would not, sir. 
* 
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= = = x x 

MR. SEDGWICE: The Corporation Counsel's office, over here at 
Municipal Court Building. Do you recall being there ? 

THE WITNESS: Yes, I recall being there. 

BY MR. SEDGWICE: 

Q. And present there at the time were yourself, Sterling Hackett, 
Thomas Sellers, Theodore Cummins, Paul B. Kelly, and Mr. Coleman, 
the Assistant Corporation Counsel -- does that identify it to you? A. Yes, sir. 

Q. Do you remember giving this statement: 

“I couldn't get any more speed. I attempted to, figuring if I 
could get enough speed out of the truck, I would get the back end 
clear, whereas he could get a shock around here, and I just couldn't 
get any more power out of the truck with that load.” 

Do you recall that? A. Ido, sir. 

Q. Now, it is correct, actually, is it not, Mr. Caldwell, that when 
the flashing red light that you saw on the ambulance in the block halfway 
north of Mellon Street -- do you follow me? A. Yes, sir. 

Q. You saw it there, didn’t you? A. I saw it there. 

Q. At that'time where did you see it -- were you here? (Indicating). 

THE COURT: Can't we fix it as to where he saw it there on Mellon 
Street, what sort of traffic , that sort of business? 

MR. SEDGWICE: Ill be very glad to, Your Honor. 

BY MR. SEDGWICK: 

Q. Are we correct that you saw it half a block north of Mellon 
Street? A. Yes, sir. 

Q. Will you tell us what portion of Mellon Street it was then in? 

A. It appeared to me to be in the left lane most of the time. 

Q. What do you mean by the “left lane?” A. Well, there is a 
curb around there. 

Q. There is a curb on both sides, isn’t there? A. Around Nichols 
Avenue. 
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Q. Well, just tell us, between the two -- 
THE COURT: May I make the suggestion that probably if he came 
down to the board and pointed -- when he says "left lane," I don't know 
which direction he is referring to, and I don't think you do. 
MR. SEDGWICK: No, the map isn't tall enough, Your Honor. I 
would rather question him from the stand. I have no objection to his com- 
ing down later. 
THE COURT: My only suggestion, Mr. Sedgwick, was | as I see it, 
there was a lane of traffic going south -- two lanes of traffic going south -- 
the lanes of traffic going north -- which lane was the ambulance in when 
he first saw it? 
MR, SEDGWICK: Do you understand the question that the Court 
has asked? 
THE WITNESS: Yes, sir. 
MR. SEDGWICK: 
Q. There are two moving lanes north and two moving lanes south 
on Nichols Avenue. The question is: When you saw the ambulance a block 
and a half away, in which of those four lanes was it? A. It ap- 
peared to me to be in the east lane, coming in the south direction, south- 
erly direction. 
Q. In other words, he was traveling on his left side of the center 
line? A. It appeared to me to be. 
Q. Would you say that the right side of his vehicle was fairly 
close to that center line? A. Well, I would say he was probably strad- 
dling a little. | 
Q. Straddling. All right, sir. Let me ask you if you at that time 
appraised its speed to your satisfaction? A. Sir, from the glimpse, I 
couldn't exactly say. 
Q. Now, your glimpse was sufficient for you to determine that it 
was straddling the line approximately , and that it was a block and a half 
away -- your glimpse was that adequate, wasn't it? A. In ajsense, yes. 
Q. And there was no doubt in your mind then that there was some 
sort of emergency vehicle coming toward you, was there? A. That's 
right, sir. 
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Q. There was nothing about its.operation as to location or blink- 
ing red light that you saw that in any ways confused it with any other 
private car going along the street? A. No, sir. 

209 Q. You singled it out, did you not, in your mind, even though it 
was only a giance, that this was 2 vehicle bent upon some hurry mission? 
A. Well, I wouldn't know whether it was a hurry mission; I do know it 
was an emergency vehicle, sure. 

Q. All right, sir. Now, -- 

THE COURT: Can't we have the place fixed where he was with 
his vehicle at the time he made the observation? 

MR. SEDGWECE: I would be giad to come to that, but I would like 
to pursue the sequence, if Your Honor would permit. 

THE COURT: I didn't mean to interrupt your thoughts on the matter. 

MR. SEDGWECE: I don't wish to interrupt Your Honor or anybody 


BY MR. SEDGWICK: 

Q. Considering the roadway on which you were, considering the 
type of vehicle which you had, considering the load that you had upon it, 
considering the rate of speed that you have told us you were going, within 
what distance could you have stopped your vehicle upon seeing some emer- 
gency vehicle if you had wanted to? 

THE COURT: Just a minute. I assume you meant seeing an emer- 
gency vehicle at the place that he saw this vehicle? 

MR. SEDGWICK: That’s right. Seeing the emergency vehicle as 
you did, within what distance, if you wanted to avoid an accident, could 

you have brought your vehicle to a stop? 

THE WITNESS: Oh, I would say within ten to fifteen feet. 

BY MR. SEDGWICK: 

Q. Now, actually, you could have stopped it in less than that, 
could you not? A. Probably so. 

Q. You could have stopped within a matter of four feet with power 
brakes and going at that speed? A. I wouldn’t say on a wet surface. 
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Q. Your vehicle would not skid, considering the load and number 
of wheels and traction you had going at that low speed, would it? A. I 
wouldn't know; I have never tried it, sir. 

Q. Do you think that you could have stopped it in five or six feet? 
A. I wouldn't want to answer that. 

Q. Haven't you testified before, under oath, that going 22 miles 
per hour, under the same conditions -- 

MR. HANNON: I object. 

MR, SEDGWICK: Let me finish. -- that you could have stopped 
your vehicle under conditions then existing within ten feet , going 22 miles 
an hour? 

MR. HANNON: I may be in error, but I object, Your Honor. 

* * * * * 
[BY MR. SEDGWICE:] 

Q. Now, when you got within half a block of the corner of Nichols 


Avenue, you could see clear a block or more down Nichols Avenue, could 


you not, to your right? A. That's right. | 
Q. And in that block, did you see specifically any vehicles? Ast 
would not say for sure. 
Q. All right. Now, in driving your vehicle, you were on your own 
right side of the street, weren't you? A. That's right, sir. | 
Q. And when you would come up to the grade and reach the near 
crosswalk, do you know what I mean by the near crosswalk line? (Indi- 
cating at the blackboard). A. I do. 
Q. At that point, how far could you see to your left , having in mind 
the sidewalk area in front of the theatre and your ability to see over the 
top of any parked cars -- how far north could you see? A. I could see as 
far as where the curb begins. 
Q. Well, we don't know where any curb begins. Would you tell us? 
A. I don't know where it is -- I would say three hundred feet anyway. 
Q. So at least you could see $00 feet, in your judgment? A. Yes, 
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Q. That would be when the front of your vehicle is here. Now, 
when you get through the 20 foot area of the crosswalk, and are about to 
enter across the curb line, would you tell me how much farther than the 
300 feet to your left you could see? A. I don't want to be confused there, 
sir. 

Q. Just your best judgment? A. I don't want any obstacle there -- 
exactly where the crosswalk is, I don't know -- I'm sure-it's before I get 
to the entrance of the theatre. My main answer here is, after I am able 
to see down the crosswalk in that direction. 

Q. All right. Now, when you were in the position that I first ques- 
tioned you about , namely, when you were at your near crosswalk line, 20 
feet before you get to the corner, and you could see the distance that you 
told us about, tell me whether you saw any moving cars coming south on 
Nichols Avene? (Indicating). A. Well, when I got there, sir, cars were 
stopped. 

Q. Now, my question is whether you saw any moving cars? A. I 
am not sure whether any were moving. 

Q. Now, with respect to the lights that controlled this intersection 
where this accident occurred on the day that accident occurred, your light 

that would control you, would be the one over here, would it not ? 
(Indicating). A. That's right, sir. 

* * x 
CROSS EXAMINATION 
BY MR. HANNON: 
= * * * * 

Q. Thank you. Now, there has been much talk about a block and 
a half in connection with the distance you were -- or the ambulance was 
from you -- at the time you first saw the blinking light. In connection with 
the so-called block and a half, sir, are you considering this distance from 
Portland Street to Mellon Street, a distance of 148 feet, do you consider 
that a block? Is that what you were calling a block? A. I wouldn't say 
that was a city block no, sir. 

Q. Is it less than a city block? A. I would think so. 
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| 
Q. So the block and a half the ambulance was away from you when 
you first saw it, what would that be, in connection with what you call a city 
block? A. I would say that would be a block and a half. | 
Q. How far beyond Mellon Street, sir, in feet, -- 50 that we may 
have a better understanding -- was the ambulance, according to your best 
recollection, when you first saw it? A. From the south corner or north 
corner, sir? | 
Q. From the first time that you saw the ambulance , how far north 
of Mellon Street was it, in feet? A. I would say it was about 75 feet from 
there. 
Q. So that totally the ambulance was about 200 feet away when you 
first saw it, is that correct? A. Yes, sir. | 
MR, SEDGWICE: I object to that; it's not even simple arithmetic. 
MR. PARKER: I object. 
MR. HANNON: It's not simple arithmetic -- 
THE COURT: Now, I don't object to anybody cisjocting but I do 


object to -- and I have my objection -- and I object to qualification of the 
| 
objection. | 


MR. SEDGWICE: May I object to the question because it is not 
predicated upon the evidence. | 

THE COURT: Don't tell me, please. Overruled. | 

BY MR. HANNON: 

Q. Now, Mr. Caldwell, when you first saw the ambulance , where 
was the cab of your tractor-trailer vehicle? A. It was across the imaginary 
center line, going north and south. | 

Q. This center line that is already in here, we extend it, is that 
what you mean by the "imaginary center line?" (Indicating at the black- 
board). A. That's correct, sir. 

Q. And how far, sir, across this imaginary center line was your 
cab when you first saw the ambulance 2 A. I would say ten to 15 feet. 

Q. So that would mean that your cab had crossed the center line? 


A. Yes, sir. | 
* * 
| 
| 
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Q. Did the ambulance strike the trailer body beyond a midway 
mark, to the rear of the midway mark of the trailer body? A. We have 
2 center balance, and it was to the right of this center balance. 

Q. Would that be to the rear of the center balance, toward the rear 
wheels? A. Yes, sir. That's right, sir. 

= = = x * 

Q. You had proceeded on -- how much of your cab was across this 
crosswalk, this east crosswalk on Portland Street, at the time you were 
struck? A. I would say -- I would say it was across, the front end was 
all the way across the complete crosswalk. 

Q. The front end was beyond here and into the crosswalk? (In- 
dicating on the blackboard). A. That's right, sir. 

Q. Now, when you saw the ambulance for the first time, was it on 
the northbound lane of Nichols Avenue, or was it in the southbound lane of 
Nichols Avenue? A. As I said before, it appeared to me -- lam not cer- 
tain about which lane at first glance, but it seemed to be more over to the 
easterly side. 

= * x * * 

Q. Proceeding in a southerly direction? A. That's right, sir. 

Q. Now, did you have occasion to see the ambulance again, other 
than the glance that you told us that you took? A. Yes,Isaw it once more. 

Q. Now, the next time that you saw the ambulance, sir, where was 
it? A. It was about Mellon Street, sir. 

Q. Here? (Indicating on the black board). A. Yes, sir. 

Q. Now, with respect to the northbound lane and the southbound 
lane again, where, in respect to those two lanes was the ambulance when 
you saw it at Mellon Street? A. It was still in the easterly side of the 
street. 

Q. Now, are you able to tell us at the time you saw it the second 
time whether it was passing parked vehicles waiting at this intersection? 
A. Yes,I would, sir. 

Q. And was it? A. Yes, sir. 
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Q. Do you understand, Mr. Caldwell, what you do when you approach 
an emergency vehicle in the event you are in the intersection of a street? 
A. Yes, sir. 

Q. What are you supposed to do? A. Supposed to immediately 

clear the intersection. | 

Q. Now, did you at any time, Mr. Caldwell, hear a siren sounding 
from this so-called emergency vehicle? A. No, sir; I didn't, 

@. You told, I believe -- I don't remember what it was that you 
said regarding the weight that your tractor-trailer was pulling -- how 
much weight, do you recall, you were pulling? A. Well, the load, I would 
say, sir, eight to nine thousand pounds. 

Q. When you are pulling a load such as that on the tractor-trailer, 
does the engine of the tractor-trailer make more or less noise than the 
engine of an automobile? A. Yes, sir; it makes more noise, 

Q. And was the engine of your tractor-trailer, sir, making noise 
as you were driving across the intersection? A. Yes, sir. | 

Q. Now, when you came to the intersection and started to cross 
Nichols Avenue, Mr. Caldwell, the light was green in your favor, you told 
us? A, That's correct, sir. 

Q. Now, notwithstanding the green light, did you look left and right 
before you started to cross Nichols Avenue? A. Yes, sir; I did. 

Q. And did you see any moving traffic approaching from your left 

as you moved into the intersection? A. I don't recall, sir. 

Q. You don't recall whether or not you saw any moving traffic 


approaching you from the left, as you moved into the intersection? A. No, 


sir; I don't. 
Q. Was any moving traffic , moving into the intersection from your 
right at the time that you started to cross it? A. There was no vehicles 
coming into the intersection. | 
Q. Now, as you started across the intersection, as you started 
driving across Nichols Avenue, tell me whether you heard +- at the time 
that you started to cross the intersection -- whether you heard at that 
time or saw anything that alerted you to be extremely cautious? A. No, 
sir; I did not. 
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Q. When was it, sir, the first time that you did see something 
that did alert you to be cautious? A. After I had begun my flight across 
the imaginary center line. 

= * * * * 

Q. Could you see through this theatre anything coming up Port- 
land Street? A. No, sir; I cannot. 

Q. When is it, sir, that your range of vision first obtains so that 
you can see this area here (Indicating)? A. Well, I imagine I could see 
the first car, sir, because the crosswalk does not extend beyond the theatre. 
So, therefore, I had a pretty good vision there. 

Q. Is it a fact that the farther east you come beyond the theatre, 
the more that you can see down Nichols Avenue to the north? A. That's 
right, sir. 

x * * * * 

234 Q. Now, at the time that you told the officer that you, the first 
time you saw the ambulance it was 100 feet away, did you know the dis- 
tance between Portland Street and Mellon Street was 148 feet? A. No, 
sir; I didn’t. 

Q. When did you learn that the distance between Portland Street 
and Mellon Street was 148 feet? A. In this courtroom, sir. 

Q. When the police officer put it on the board? A. Yes, sir. 

Q. Was it on the basis of that that you revised the estimate of 
the distance that you saw the ambulance for the first time? A. Not com- 
pletely on the basis of that, sir. I would think it was more than 100 feet 
anyway, without going by that. It was just a statement I had made to him. 

* * * * * 

235 THE COURT: Did you state to the police officer, as the witness 
said that you did, or to any other police officer, other than Officer Kelly, 
that you lost your head? 

THE WITNESS: Your Honor, I never recall saying that. 

THE COURT: Well, your answer is, "No, you did not,” is that it? 

THE WITNESS: No, sir. 

BY MR. HANNON: 


* * 
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Q. Ihave one further question: Is Bolling Field, sir, 
down Portland Street? A. Yes, sir. 
Q. How far, about? A. I don't know exactly, but I wobld say at 
least maybe 1,000 feet or 800 feet, in that neighborhood anyway. 
Q. Is it uphill all the way from just about the gate to Bolling Field 
to Nichols Avenue? A. Yes, it is uphill. 
* * * * * 
236 Q. From the time you left the Bolling Field gate and started up 
this hill, what was the fastest speed that you ever attained ? 
MR. SEDGWICK: Objection, as being immaterial. 
THE COURT: He may answer. 
THE WITNESS: I would say eight miles an hour. | 
BY MR. HANNON: | 
Q. Is that the speed that you were traveling when you, went into 
the intersection as well, sir? A. I would say yes, sir. 
Q. And the intersection, as a matter of fact, does it not, cresses 
on this hill? In other words, from the intersection, as you go from Nichols 
Avenue on to Portland Street, going this way, you immediately start down 
hill, do you not? A. That's correct, sir. 
* * * x 
REDIRECT EXAMINATION 
BY MR. PARKER: 
Q. Mr. Caldwell, in response to questions put to you|by Mr. Han- 
non, you indicated that the first time that you saw this ambulance, it was 
beyond Mellon Street, about a block and a half beyond Portland Street, but 
on the other side of Mellon Street. And then he asked you the second time 
that you saw the ambulance, you placed it then at Mellon Street, that's right, 
isn't it? A. That's what I said, just about Mellon Street. 
Q. That is the second time? A. Yes, sir. 
Q. Now, the first time that you saw this ambulance, you say that 
your car was approximately 10 or 15 feet across the imaginary middle 
line of Nichols Avenue, is that right? A. Yes, sir; I said that. 


238 


244 


245 


247 
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Q. All right. Now, where was your car the second time that you 
saw it? Where was the cab portion of your tractor-trailer the second time 
you saw it at Mellon Street? A. Crossing the crosswalk, sir. 

Q. How far across the crosswalk had you gotten? A. I would say 
I was crossing the walk. 

Q. How far had you crossed it? A. Sir, if I was looking -- 

THE COURT: You mean with relation to the overall length of his 
vehicle? 

MR. PARKER No, as far as the length of his cab was concerned. 

How far had your cab gotten across the crosswalk? 

THE WITNESS: I couldn't answer that, sir. 

= x * * 
THOMAS SELLERS 
called as a witness by the plaintiffs, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. PARKER: 
* * * * * 

Q. Where do you work, Mr. Sellers? A. I work for the Suburban 
School, a private school. 

Q. And what is the nature of your employment there? A. lama 

driver. 

* * * * * 

Q. Tell me what you saw happen? A. Well, prior to the accident, 
I was standing in front of the theatre, at this place there, and when I de- 
cided to cross the street, I heard a siren, and at that time this tractor- 
trailer was coming up the hill there, and I stepped off the sidewalk to go 
across the street, and at the same time the tractor-trailer was approach- 
ing the intersection there, the marks there across the street there. 


THE COURT: Which way were you going? What street were you 
crossing ? 


THE WITNESS: I was crossing Nichols Avenue. 
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BY MR. PARKER: 
Q. To what side of Nichols Avenue were you going? A. To the 
east side of Portland. 
Q. And you were on the northwest corner at that time? A. Yes, 
by the theatre. 
Q. You were going across to what corner? A. To the east side. 
Q. That would be the northeast corner? A. Yes, sir, 
Q. All right. A. And, well, the light was changing to|caution at 
the time, but the tractor-trailer was approaching, as I said, into the street, 
so I was going to cross it, because I knew I could make it if he kept going 
across, it would block the traffic on the south side of Nichols! Avenue, and -- 
but, as I said, I heard the siren, so I stepped back up on the curb; and at 
that time then I could see the ambulance coming from the red lights flash- 
ing and also the headlights, and at this time the tractor, at least the cab 
of the truck, was just about over to the other side of Portland Street and 
Nichols Avenue, which was on the east side, and the trailer was still out 
in the street there, so the ambulance came up, and tried to get around him, 
but it was impossible, and hit it in the side. And soafter then, me and 
another fellow -- I don't know who he was -- went over to the ambulance 
door -- it was kind of hard to get open. After that, it wasn’t any more. 


* * * * *| 


Q. Now, as you started across that street, were there any cars in 
front of that theatre? A. Yes. 


Q. All right. A. In fact, there was a double line of cars, because 
a couple of cars there in front of the theatre -- the cars that pulled over -- 
I guess they probably heard the siren, so they pulled over to let the ambu- 
lance by, so they were still there. 

Q. Do you drive an automobile? A. I drive an automobile and a 
tractor-trailer. 

Q. What would you estimate to be the speed of that tractor-trailer 
as it was going into the intersection? A. Maybe 15 miles an hour; he had 


quite a load on there. 
*x 
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CROSS EXAMINATION 
BY MR. HANNON: 

Q. Mr. Sellers, this was the Air Force tractor-trailer that you are 
talking about, sir? A. Yes, sir. 

Q. Did you hear it coming up Portland Street? A. Yes, sir. It 
made quite a bit of noise. 

Q. You could hear it. Could you hear it before you saw it? A. I 
don't recall. I don't think so. I happened to look around anyway, and saw it. 

Q. And you drive rigs similar to this one? A. Yes, sir. 

Q. They do make some noise, don't they? A. Yes, sir. 

Q. You can't tell me, if you were standing here, whether you heard 
the tractor-trailer coming up first, or whether you heard and saw it about 
the same time, is that correct? (Indicating). A. Well, I saw it about the 
same time, and heard it about the same time. 

Q. At the time that you first saw it, where was it, sir? A. Well, 
the cab of the truck was about middle-ways those crosswalks, those two 
marks. 

* * * * * 

Q. Yes. Now, you told us, I believe, that the speed of the tractor- 
trailer was about 15 miles an hour? A. Approximately. 

* x * * * 

Q. Would that mean 12 to 17 miles an hour? A. No,I would say -- 
well, say from eight to twelve. 

Q. Eight totwelve? A. Yes, sir. 

Q. So that it’s not so that he was necessarily doing 15 miles an 
hour? A. Not necessarily. 

Q. He could have been going eight miles an hour? A. That's right. 

Q. And if he was going eight miles an hour, you thought you would 
be able to keep up with -- you could walk fast and keep up, and then you 
would be safe, wouldn’t you? A. That's right. 


* * * 


| 
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* * * * * | 

278 Q. I will ask you this, if I may, Mr. Sellers: Where were you when 
you first saw the ambulance? A. When! first saw the ambulance? 


Q. Yes. A. I was back on the sidewalk. 


Q. Where was the ambulance when you first saw it? Is bie (in- 


dicating) the mark you put here Friday? A. Yes, about 50 feet away. 


Q. Fifty feet from you. Where was the ambulance when 
saw it? A. I couldn't tell you that. I heard it first. I couldn't tell you 


you first 


where it was at. 
* * 
* * * 
281 Q. How fast, Mr. Sellers, if you are able to tell us, was 
ou first saw it? A. Between 25 and 30 miles an hour. 


the am- 


bulance going when y 
Q. Pardon me? A. I estimate it was going between 25 and 30 miles 


per hour. | 
Q. You estimate that? A. Yes. | 
Q. Would you say that an estimate of about 30 miles would be more 
correct? A. As I said, between 25 and 30 miles. | 
Q. You attended a hearing at the Corporation Counsel's office in 
connection with this case, is that not so? A. That is right. 
Q. And that was on September 17, 1958, the Monday following this 


accident, is that right? A. That is right. 
Q. Would your recollection regarding the s 
at that time be better than it is now? A. No, I wouldn't say 


peed of the ambulance 
it would be 


any better. 
282 Q. Did you at that time say the speed was about 25 miles an hour 


but not any more? A. Yes, that would be the same, between 25 and 30. 
Q. All right. Did the ambulance put on its brakes, Mr. Sellers? 
A. Yes. 
Q. When it did, what happen 


because at the time the pavement was wet. 
| 

* * * | 

| 

| 

| 


ed then, sir? A. The ambulance slid 


* 
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283 Q. Do you know where the truck was when the ambulance struck it? 
A. Yes. 

Q. Where was it? A. Right in the intersection. 

Q. Let's talk about the front end of the truck. Where was the front 
end of the truck when the ambulance first struck it? A. About three- 
quarters of the way across the intersection. 

= = = x 

284 THE COURT: I would like to ask a question. 

Do you know what part of the truck was struck by the ambulance? 

THE WITNESS: Yes, the side of the trailer. 

THE COURT: How far away from the cab? 

THE WITNESS: I would say about maybe two-thirds of the way to 
the back. 

* * 
BY MR. HANNON: 

Q. Is that the side of the street, Mr. Sellers, the ambulance was on 
when it hit the tractor trailer? A. Yes, sir, on the north side. I suppose 
you call it the north side, coming down Nichols Avenue. 

285 Q. I am talking about Nichols Avenue. Was it on the east side or 
west side of Nichols Avenue? A. It was on the northeast, I guess. 

x * * * * 

286 THE COURT: Query: Whether, under those circumstances, the 
doctrine of res ipsa loquitur applies. There are cases in this jurisdiction 
involving public carriers, such as the transit company, where an accident 
happens. It presumably would apply in taxicab cases, the doctrine of res 
ipsa loquitur, but why I brought you here is this: For I conclude on the 
evidence presented that the vehicle in question was an emergency vehicle -- 
and I don't think that we should go off on a collateral issue as to whether 
or not he was actually responding to an emergency call because we have 
no definition of an emergency call, in other words, he was taking the man to 
the hospital and whether the man was seriously ill or in extremis, the 
driver of the vehicle was in no position to judge. He was called and he 
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287 had the necessary indicia that relates to vehicles of that kind. He 
had a siren and lights. However, by virtue of the regulation, too, he there- 
fore is not bound, strictly speaking in the circumstances as they appear, 

to special regulations and other matters in that character designed for the 

protection of travelers on the highway, including pedestrians and other 

vehicles. However, he is still held to the same standard of care, as I 

read the cases, so I just mention it to you. 
* * * 

289 MAURICE OTIS SAWYER 
called as a witness, and, having been first duly sworn, was examined 
and testified as follows: 

290 DIRECT EXAMINATION 


BY MR. PARKER: 
* * * * * 


Q. Just before the accident happened, do you know whether or not 
the siren of the ambulance was on? A. Yes, it was. 

MR. PARKER: No further questions. 

CROSS-EXAMINATION 
BY MR. SEDGWICK: 

Q. Mr. Sawyer, when you say before the accident, you know the 
siren was on. Can you state whether or not it was on in the over-all area 
of two blocks distance below the accident? A. Yes, sir. | 

* * * * * 
291 MR. PARKER: Your Honor, I would like to submit, on behalf of the 
plaintiff's case, the traffic regulations of the District of Columbia. 

THE COURT: We will excuse the jury for a short time 

* * * * 

MR. PARKER: Your Honor, Section 6. 

THE COURT: Where is that? 

MR. PARKER: That would be "Emergency Vehicles," page eight. 

294 THE COURT: That would be more in line with Mr. Sedgwick's 
request, wouldn't it? I will give it anyway. It doesn't make any dif- 


ference. 


= = * * x 

THE COURT: What you have now is 22(a), 1a), 11(b), 11(c), 22(c), 
22(c) and the next over-all omnibus 1 and then 5Q(b), 25 and 30(a) 1 are out; 
Section 99(c) is in and reserve on the business of the psoition and that is 
all. 

MR. PARKER: With respect to the tractor trailer, I would like to 
have 5a). 

= x = 
295 MR. PARKER: 50 would include 50(a). 

THE COURT: All right. This is the only part of it that could apply. 

The other relates to pedestrians and streetcars. 

= * = * 

303 THOMAS A. CATON 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. HANNON: 

= * = * * 

Q. On August 14, sir, 1958, between 11 and 12 in the morning, sir, 
will you tell us where you were? A. I was ina liquor store then called 
Martin Liquor. it is now known as Dart. 

* x * * * 
306 Q. Mr. Caton, I believe you told us the Dart Liquor Store is located 
next door to the theatre, is that correct? A. Right. 

Q. And you were in that store making 2 beer delivery on the morn- 
ing of August 14, 1958? A. Yes. 

Q. Did something unusual occur that morning that came to your at- 
tention? A. Well, as I was leaving the store which has a tremendous 
glass front on it, plate glass windows and glass doors -- 

Q. And the doors themselves are plate glass doors, are they not? 
A. Yes, I believe they are double doors with hinges but they are solid 
glass doors. 

I had opened the door and started to leave and I happened to look 
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down to my left when I saw the ambulance coming down the street, a 
307 blue and white Buick, as I remember. 
Q. At the time you saw it, where was the ambulance when you first 
saw it with respect to where you were in the Dart Liquor Store? A. Well, 
there is a gas station on the other side of Melion Street -- | 
* * * * * 
Q. Where was the ambulance with respect to this gas station that is 
on the corner of Mellon Street? A. Roughly, about in the middle of the gas 
station itself. 
Q. Opposite the gas station? A. Yes. | 


* * * * * 


Q. Did you see the ambulance, sir, first, or did you bear the am- 
bulance first? A. I saw the ambulance first. 


Q. At the time you saw the ambulance, tell us what the position 
of the doors was of the Dart Liquor Store with respect to whether they 
were closed or open. A. One of the doors was open. It would be the 
righthand door that was pushed out because I was getting ready to leave 


the store and, in my hand, I had an aluminum hand truck or a wheel dolly, 
as you would call it, and I was pulling the dolly out behind me/and I was 
facing down the street and I was also getting ready to say goodbye to the 
proprietor of the store. | 
309 Q. You saw the ambulance but you could hear nothing? A. I don't 
remember hearing anything. 
Q. Would you tell us what the ambulance did? A. Well, it pro- 
ceeded on across the intersection and it was then I could hear a low siren, 
a low moan like. 
Q. What intersection did it cross, Mr. Caton? A. That would be 
Mellon up there (indicating). 
Q. After it crossed Mellon, is that the time you say you heard a 
low siren? A. It was about the time it was entering the aad ca that 
I heard it, roughly. 
Q. At the time you saw the ambulance, or at the time you saw it at 
the gas station and it passed Mellon, had you seen a tractor trailer before? 
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A. I saw it before I saw the ambulance. 

Q. Where was the Air Force tractor trailer truck that you saw be- 
fore you saw the ambulance? A. The first time I heard it, I could tell it 
was pulling up the hill. 

Q. Up what hill? A. Up Portland Street coming from the Air 
Force Base. 

Q. Are you familiar with the Portland Street hill? A. Yes, sir. 

Q. What kind of a hill would you say that was with respect to the 

310 degree, steep or shallow? A. I would say it was a very steep hill 
and it runs five or six blocks straight down. 

Q. Does the hill continue -- is it a hill from the bottom of Bolling 
Field all the way up to Nichols Avenue? A. Yes. 

Q. So at the crest of Nichols Avenue, the hill goes down, is that 
correct? A. Right. 

Q. When was it that you heard the tractor trailer coming up? 

A. At the time I heard the tractor trailer, I didn't know it was an Air 
Force truck. I knew it was a big rig coming up the hill and I knew he 
was pulling in low gear. 

Q. When did you first see the tractor trailer with respect to seeing 
the ambulance at the same time? A. Well, the trailer had already 

entered into the intersection before I saw the ambulance. 

Q. Tell us where the trailer was in the intersection when you 
first saw the ambulance, Mr. Caton. A. The trailer -- not the trailer, 
the tractor part which is the cab and the engine, it was roughly half way 


through the intersection. 
* * * * * 


311 Q. What, if anything, did the ambulance do after it crossed Mellon 
Street going in a southerly direction? A. The ambulance swung to the 
left and went into the northbound lane to go around about three or four 
parked cars waiting for a red light to go through at Portland and Nichols. 


* * * * * 


Q. Could you see from the doorway of the Dart Liquor Store the 
traffic lights controlling this intersection? A. Yes. 
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| 
Q. At the time that you saw the Air Force tractor trailer in the 


intersection, would you tell us what color the light was that controlled the 
| 


tractor trailer's movement? A. The light on the movement for the trailer 


was a full green. 

312 Q. And as the ambulance swung out from be 
into the northbound lane, 
light controlling the movem 
that was parked here (indicating)? A. Red. 

Q. Mr. Caton, after the ambulance swung out into the northbound 
lane, tell us what you saw happen, if you will, please. A. Right after the 
ambulance had swung into the northbound lane, it was temporarily blocked 
from my view for right at that particular point, I had a two and one-half 

ton cab-over-truck. The engine sets underneath the seat of the driver. 
Q. Where was your two and one-half ton truck, sir? AJ It was 
roughly in between. It was divided almost equally between the building line 

e. It is a closed van. | 


hind the stopped traffic 


what was the color, if you know, of the traffic 
ent of the ambulance and this other traffic 
| 


of the theater and the liquor stor 


Q. What kind did you say? A. It had covered doors on/it and the 


van itself is 12 feet long. 
Q. How high was it, sir? A. The only thing 


my cab, the position of the seat, the driver's seat or the jump seat is 
313 over the roof of an average automobile and then the van part is higher 
than the cab itself. 
* * * * ae 
314 Q. On the basis of what you have told us, could you give us your 
best judgment regarding the heighth of the van now? A. This would be 
roughly, now, 8, 10, maybe 10-1/2 feet fromthe ground to the very top 


of the van itself. 
x 


Q. How long, again, would you say your truck was? A 


I could say there is that 


* |* 


. I would 


* x 
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guess about 15, 16 feet. 


* * * * 


| 
ambulance struck the tractor 
roughly, about 4 little to 


* 


316 Q. Are you able to tell us where the 
trailer? A. The ambulance hit the trailer, 


317 


320 


321 
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the -- it would be right of dead center on the trailer, towards the back 
wheels. 
* x = * * 
Q. At the time the collision occurred, will you tell us, sir, if you 
know, the color of the traffic light for the ambulance and the color of 
the traffic light for the tractor trailer? A. For the trailer, it was a full 
green and for the ambulance, it was a full red. 
Q. Did there come a time when the light changed from the full 
green for the tractor trailer and red for the ambulance? A. Yes. 
Q. When was it that the light changed, sir? A. After the am- 
bulance had come to 2 full stop, after it stopped rocking from the 
collision and the driver of the ambulance had jumped out and ran to the back 
of the ambulance and was removing the patient. 
Q. Then, sir, -- A. Then it was that the light changed to a full red 
for Portiand Street. 
* * * * * 
Q. At the time of the accident, Mr. Caton, are you able to tell 
us whether you observed any lights on the ambulance? A. I really didn’t 
look up. I saw the ambulance but I never thought of looking for the light. 
Like I say, I did hear the stiren. 
x * x 
MR. HANNON: Your witness, sir. 
CROSS-EXAMINATION 
BY MR. SEDGWICK: 
* * * * * 
Q. When you step in between the two display windows, do you step 
into a vestibule before you come to entering the glass doors? A. No. 
Q. You are positive of that, are you? A. No. 
Q. You are positive of that, are you? A. As far asI know. 
Q. How many times had you seen this store or been in it? A. As 
far as I remember, ever since he built it, approximately. 
Q. You don't recall that you walk into a vestibule that would protect 


you from rain before you would come to the glass doors? A. No, you enter 


right into the store. 
* * * * * | 

324 Q. Were you making deliveries by using a dolly, one of these hand 

push trucks? A. Yes. | 
* * * * * 

325 Q. When you pushed your dolly out, did you push it against the 
door? A. No, inthat.particular instance when it is empty, I usually pull 
it out and when I clear the door then I swing it out, you know, ina circle 
and away from the door and push it out in front of me. | 

Q. In other words, do you go out first and then pull it out? A. I 
push my back against it and that would work like I had packages, like 
empty bottles. 

Q. Did you have packages in this case? A. No. 

Q. When you say you put your back against the door, would you say 
you did it on this occasion? A. It is a habit. | 

Q. When you had your back against the door, which way! would you 


be facing? A. I would be facing north. 


* * * * * 


Q. When you either saw or heard the ambulance, and I am not certain 


of your testimony when you saw it for the first time, you Saw it between 


the two entrances to the gas station on Nichols Avenue, is that correct? 
A. Yes. 
Q. Didn't you know it was an ambulance at that time? A. The 
appearance of it, it had to be an ambulance. 
Q. You did not see a flashing red light? A. No, sir. 
Q. Was that because you weren't interested in it because it was 
an ordinary vehicle? A. I knew it was an ambulance because I recognized 
the shape of it. It wasn't any particular ambulance that I had|seen on the 
street before that I would tell you exactly what company it was. Other- 
wise, it just didn't interest me. I watched it and that was about all. 
Q. And you heard, do 1 understand, the siren? A. I heard the siren 


when it went into the intersection. 
* * *x * 
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330 A. This looks like the copy that was made when I was asked 
questions down at the Air Force. 

Q. All I want to know is just one question here now. Read this with 
me to make sure I read it correctly, "The ambulance was, in my estima- 
tion, going 20 mph." A. Yes. 

Q. Does that refresh your recollection? A. I can say it was 
moving fast but for the condition of the street, I figured it was moving 
much too fast. 

Q. Irrespective of the street, in your judgment as a driver, you 
estimated when the matter was fresh in your mind it was doing about 20 
miles an hour, isn't that right? A. According to the statement, yes. 

Q. And your recollection was much clearer then than it is now ap- 
proximately two and one-half years later, is that right? A. Possibly, 
yes. 

= * * * * 

Q. What I am talking about in my questions is after you were out- 
side of the doors. A. After I was outside of the store or outside of the 
door, the accident had happened, was over with. 

Q. The accident was over with when you got outside the door? 

A. When I stepped through the door and let the doors close behind me, 
the accident had happened. 

Q. The accident was over with? A. Yes. 

* * * * 
CROSS-EXAMINATION 
BY MR. PARKER: 
* * * * * 
338 Q. And that is the paper which was in the addressed envelope, 
isn’t that right? A. Yes. 
Q. I ask you to read this question with me: 
‘When you first saw the ambulance, how far was it, in 

your judgment, from the intersection of Nichols Avenue and 

Portland Street ? 

And the answer: 
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"In front of gas station north of store." 
The next question: 
"How fast would you estimate its speed at that time?" 

What is your answer there? 

A. I have marked down "unknown." 

Q. Mr. Caton, when you first saw the tractor trailer, is it your testi- 
mony that it had gotten halfway through the intersection? A.| When I first 
saw it? 

Q. Yes. A. It was entering into the intersection. 

Q. And that would be about parallel with the crosswalks on the west 
side of Nichols Avenue, is that correct? A. It would be, approximately 
yes. 

Q. Would you say that the front of the tractor portion of it was just 
about in the crosswalk? A. When I first saw it? 

Q. That is right. A. I would say yes. | 

Q. And in your judgment, how fast was it going at that time? 
A. Two, three miles an hour. It was crawling. | 

Q. And from the time you first saw it until the time that the col- 
lision took place, did it continue at that same rate of speed?) A. Yes. 


| 
* * * * \* 


Q. When you first heard the siren of the ambulance, it was up by 
the gasoline station and that was on the north side of Mellon Street, 
is that right? A. It was more in the intersection when I fir st heard 
it on Mellon Street. 
Q. Then you heard it continuing up to the time of the accident ? 
A. No. I heard it up to the time but it was very low. 
Q. But you could hear it on the inside of the store, isn't that right ? 
A. No, I wasn't on the inside of the store. I would be half way in and 
half out. With the door open, maybe one leg was inside the store and one 
leg outside the store. 
Q. I show you question No. 2, again referring to Plaintiff's Exhibit 
No. 5 for identification, and the question is: | 
"No. 2. Where were you and what were you doing at 
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the time of the accident ?"” 

Read the answer which you gave. 

A. Still roughly the same. 

= * x 
REDIRECT EXAMINATION 
BY MR. HANNON: 

Q. Mr. Caton, you told Mr. Parker you saw the tractor trailer 
when it first entered the intersection. I assume it was back here (in- 
dicating), is that correct? A. Yes. 

Q. At the time the tractor trailer entered the intersection, what 
color was the light for it? A. It wasa full green. 

Q. This tree that you have told us about, where is it located with 
respect to where your truck was parked? A. It is a little bit to the south 
of the building line itself, of the theater and the liquor store. 

Q. Would it be about here? (Indicating) A. No, it would be back a 
little bit. 

Q. Here (indicating)? A. Come forward just a little. 

Q. Here (indicating)? A. That is right. 

Q. We will put a "T” witha circle around it for tree. Are there 
any other items along the curbline in front of the theater and here (in- 
dicating) that you know of, sir? A. At the curbline, at the very extreme 

line where the crosswalk of the intersection is, there is a wooden 
telephone pole. 

* * * 
344 JOSEPH SPAGNOLA 
called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
345 DIRECT EXAMINATION 
BY MR. HANNON: 
* * * * * 
346 Q. Can you tell us, if you will, please, where you were on the 
morning of August 14, 1958, somewhere about 11:30? A. I was onthe . 
northwest corner of Portland and Nichols. 
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* * * * * 

Q. What had you been doing there? What was your purpose in 

being on that corner? A. Waiting for a bus. 

Q. Is there a bus stop there? A. Yes, sir. | 

Q. While you were there, did you see a collision occur at the in- 
tersection of Nichols and Portland? A. Yes, sir. 

Q. What kind of vehicles was the collision between? A. A rather 
large Air Force tractor trailer and an ambulance. ! 

Q. Had you seen the ambulance prior to the time the collision 
occurred? A. Just prior. 

Q. Had you seen the tractor trailer prior to the time that the 
collision occurred? A. Yes, sir. | 

Q. Where was it that you saw the ambulance for the first time 
prior to the collision? A. I imagine it was just about at Mellon Street, 


give or take a few yards; approximately that. 
Q. Was it on the southbound lane of Nichols Avenue or was it on 
the northbound lane of Nichols Avenue? A. The southbound lane. 


Q. So it was approximately here (indicating) where the pointer 

is? A. Somewhere approximately in that area. 
348 Q. Did you see the ambulance first or hear it? A. I heard it first. 

Q. Where was it that you heard it? A. At this time, I estimated when 
[heard it it must have been approximately 60 yards from the corner from 
where the accident occurred. 

Q. From here (indicating)? A. From about the intersection. I 
think this was when I heard it, not when I first saw it. 

Q. If the distance from Portland to Mellon Street -- are you fami- 
liar with Mellon Street, that little street there (indicating)? A. No, sir. 

Q. At any rate, you heard it about 60 yards from the corner, you 
say? A. Roughly. 

Q. Or 180 feet and at the time that you heard it, can you tell us 
whether you know where the tractor trailer was? A. Yes, Because I 
was watching the trailer go through the intersection. Since it was a large 
truck, I was watching it. The front of the cab, I imagine, was underneath 
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the light, approximately. 

Q. Under what light? A. The red light in the intersection. 

Q. There are four traffic lights at the intersection, are there not, 
one, two, three, four (indicating)? A. It was right in the center. 

Q. The tractor trailer? A. Yes, sir. 

Q. Was right in the center of what? A. In the center of the inter- 


section, approximately. 

Q. About here (indicating)? A. Yes, sir. 

Q. Had you seen the tractor trailer enter the intersection, Mr. 
Spagnola? A. Yes, sir. 

Q. On what color light did the tractor trailer enter the intersection? 
A. On green. 

Q. Ongreen? A. Yes. 

Q. Are you able to tell us what the color of the traffic light was on 
Nichols Avenue at the time? A. Red. 

* * * * * 

Q. Where, can you tell us, sir, the tractor trailer was at the time 

that you first saw the ambulance? A. Well, it was just several 
secands’ time difference between the time when I first heard it and the 
time I first saw it, so I imagine the tractor would be just a few feet 
into the intersection. 

Q. Beyond the center line of the intersection? A. Yes, sir. 

Q. When you saw the ambulance, sir, would you tell us what it did? 
A. Well, like I say, I heard the siren and I turned to place the ambulance 
and I saw it just prior to its swerving out into the opposite lane of 
traffic. 

* * * * * 

Q. At the time that the ambulance entered into the intersection, 
what was the color of the traffic light controlling traffic on Nichols 
Avenue? A. It was still red. 

Q. Was the traffic light controlling the movement on Portland 
Street and, more specifically, for the tractor trailer, what was its 
color? A. It was still green. 
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Q. Did you see the collision? A. Yes, sir. 
Q. At the time the collision occurred, Mr. Spagnola, what was the 
color of the traffic light at that intersection? A. Still red on Nichols 


and still green on Portland. | 


* * * * * 


Q. At the time the collision occurred, the front end of the tractor 
had gone through the intersection? A. Yes, it was about like that (in- 
dicating). Of course, that is a little out of scale but the truck is much 
longer. 

Q. How long is the tractor trailer? A. Approximately 47 feet, an 
Air Force tractor trailer. | 

Q. So the trailer extended farther back into the intersection, is 

that right? A. Yes, sir. 

Q. Will you tell us what part of the tractor trailer the ambulance came 
in contact with? A. Approximately near the left rear wheels.| 

Q. The left rear wheels of the tractor trailer? A. Of the trailer 
itself. 

Q. What side of Nichols Avenue was the ambulance traveling in at 
the time, sir, that it struck the Air Force tractor trailer? A! That would 
be on the east side. 

Q. On the east side? A. Yes. | 

Q. To wit, the north traffic lane? A. Yes, sir. | 

Q. Did you see the ambulance either slow or stop before entering 
that intersection, Mr. Spagnola? A. No, sir. He hit the brake at the last 
second, as I recall. 

Q. After he hit the prake, were the wheels turning shortly before 
it struck the trailer or was the ambulance in a skid, do you know? A. 
Probably the last few feet it was in a skid. 

THE COURT: Was it raining then or had it been raining? 

THE WITNESS: Yes, sir, I think it was still drizzling at the time. 

BY MR. HANNON: 
Q. Were the streets wet? A. Yes, sir. 
Q. Mr. Spagnola, did you at any time see any flashing |red light on 
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the ambulance at the time that you saw it? A. I don't recall. 

Q. Can you recall whether the headlights of the ambulance were 
burning, to your knowledge ? A. No, sir. 

Q. Did there come a time, Mr. Spagnola, that you saw the traffic 
control light change at this intersection? A. It was after the accident. 

Q. After the collision had occurred? A. Right. I noticed, that is one 
thing I specifically watched, I watched the ambulance, the first time I 
saw it swerve out of the traffic into the wrong lane and hit the trailer 
I followed it right into the Air Force truck and then I looked up specific- 
ally and noticed the light was still red and it changed after the accident 
had occurred. 

Q. You mean the light controlling traffic on Nichols Avenue? 

A. Yes. 

Q. So you saw the ambulance go through a red light, is that right? 

A. Yes, sir. 
= x * * 

CROSS-EXAMINATION 
BY MR. SEDGWICK: 
x * * * 
360 Q. Where were you going? A. Bolling Field. 

Q. If you don’t recall the bus you got off, you know the one you 
wanted to get on, the one down the hill to go to Bolling Field? A. Yes, 
sir. 

* * * * * 


Q. Did you tell us that you saw the ambulance first or the tractor 
trailer first? A. The trailer. 


* * * * * 


362 Q. Was it making any noise as if the motor waslaboring? A. I 
don't recall. 
Q. You didn’t have any difficulty hearing the siren because of the 
noise from the tractor trailer? A. I was standing on the corner. 
Q. How long did you keep the tractor trailer in your view? 
A. Until I heard the siren. 
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Q. Then, naturally, hearing the siren you looked up to see where 
it was coming from and what the trouble was, is that right? A. Yes, 


sir. 
* * * * * 


366 Q. In other words, the front of the tractor trailer was a little bit 
east of the curbline of Nichols Avenue. You mean by that that the front 
of the tractor trailer was across that line a little bit? A. The whole cab 


was across that line. 
* * * * + 


| 
367 Q. You said something else this morning, you said that in your 
368 judgment the ambulance was going 40 to 50 miles an hour, is that 


right? Yes, sir. 
| 
Q. And you told the Air Force that, Ipresume? A. No, I don't 


believe I did. 
MR. SEDGWICK: May I see his statement, Mr. Hannon? 


| 
MR. HANNON: Yes, indeed. | 
THE COURT: Have it marked for identification. | 


(Statement of witness was marked 
Defendant Hackett Exhibit No. 4 for 
identification.) | 


BY MR. SEDGWICK: 

Q. Mr. Spagnola, I will ask you if that is the statement you referred 
to in answer to my last question? A. Yes, sir. 

Q. Would you look in it and tell me whether you have stated there 
the speed of the ambulance to be 40 to 50 miles an hour in your judgment 
anywhere in the statement? A. No, sir. 

Q. It is not inthere? A. No, sir. | 

Q. What not? A. Well, I went down to make a report of this acci- 
dent and the Motor Pool was not even aware of the accident yet but since 
we were leaving in approximately an hour, the aircraft was taking off, 
I sat down and wrote out a statement and left itthere. | 

Q. You have never told anybody in almost three years the rate of 
the speed of this ambulance at the time of the accident, is that right ? 


A. Outside of my wife, I don't think I have. 


70 

Q. Do you recall a conference where you and Mr. Hannon and Mr. 
Parker were standing together and you were talking? A. Yes, sir. 

Q. Weren't you asked the specific question by Mr. Parker how 
fast was the ambulance going and you said you did not know? A. I 
said I did not know, that I could estimate it and Mr. Parker said it was 
quite proper to estimate the speed and I said I would estimate the speed 
to be 40 to 50 miles an hour. 

= = * * * 

Q. And you also said, in answer to a question by Mr. Hannon, 

"] watched the ambulance the whole way down from the gas station to where 
it ran into the side of the tractor trailer," isn't that right? A. I didn't 
say the gas station. 

Q. What did you say? A. IsaidI watched it just prior to where it 
pulled out into the wrong lane of traffic. I watched it from there to where 
it made contact. 

Q. In cther words, your eyes were on it -- let's see if we can sort 
of place it over here -- you mean by that having heard the siren, you 
kept your eyes on it from the side of the street over to the wrong side of 
the street? A. Approximately where you are. 

Q. And coming down? A. Yes. 

Q. All the way down to the time of the collision? A. Yes, sir. 

Q. You kept your eyes on it and observed it? A. Yes. 

MR. SEDGWICK: That is all. 

* * * 
CROSS-EXAMINATION 
BY MR. PARKER: 

Q. Mr. Spagnola, when I was talking to you in the presence of 
Mr. Hannon out in the hall when I asked you how fast the ambulance was 
going at the time you first saw it, you said you couldn’t judge its speed, 
isn’t that a fact? A. I don't recall my exact words. 

Q. In any event, you couldn’t give me an estimate of the speed 
of the ambulance, is that right, when I put the question to you? A. You 
asked me about the speed of the ambulance and I am not sure of my exact 
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words but I gave an evasive answer because I wasn't sure I was supposed 


to give you one. 
Q. You gave me an evasive answer? A. Yes, sir. 


* * * * * 
JOHN WARREN BELL | 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 
BY MR. HANNON: 
*x * * * * | 
Q. Sgt. Bell, I would like to direct your attention to the date of 
August 14, 1958 and ask you, sir, whether you were in the vicinity 
of Portland Street and Nichols Avenue, Southeast, here in the|District of 
Columbia? A. Yes, sir, I was. 
Q. And at the time, sir, did you witness a collision between two 
vehicles? A. Yes, I did. 
Q. What kind of vehicles were they? A. An sabuianes and an 
Air Force tractor trailer truck. 
Q. At the time you witnessed the collission, sir, where were you? 
A. Iwas in my automobile stopped at a red light. 
Q. On what street? A. On Nichols Avenue. 
Q. At the time that you were stopped at a red light on Nichols 
Avenue, which direction were you proceeding in? A. Iwas going south. 
* * * * * | 
Q. At the time you were parked, was there any car stopped in front 
of you, as best you can remember? A. As best I can remember, there 
was nothing in front of me. 
* * * * * 
Q. Did you observe the tractor trailer move across the intersection? 
A. Yes, sir. 
Q. Did there come a time, sir, that you either saw an ambulance 


or hearda siren? A. Yes, sir. 
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Q. Where, sir, was the ambulance when you first saw it? A. When 
I first saw it, it was right beside my car. 
Q. In what lane, sir? Would it be in the northbound lane that you 
saw it or the southbound lane? A. Et was in the northbound lane. 


* * x * * 


Q. Tell me when it was that you first heard the ambulance. A, Just 


as he passed my car. 
Q. So prior to the time that the ambulance went alongside your car, 
you had not heard it? A. No, sir, I had not. 
Q. At the time that you heard it, what was it that you heard? 
A. Just a very low moan. 
Q. Coming from what, were you able totell? A. From the am- 
bulance, from the siren. 
x = *x * * 
Q. So is it your testimony that the ambulance entered the inter- 
section on a red light, sir? A. Yes, sir, it is. 
Q. Could you estimate for us the speed of the ambulance as it 
passed your car? A. I would say it was going 35 or 40 miles an hour 
and maybe better. 
Q. What were the weather conditions at the time we are talking 
about, Sgt. Bell? A. k was drizzling, drizzling rain. 
Q. Were the streets wet? A. Yes, sir. 
* * * * * 
Q. At the time that you say he tried to go around the tractor trailer, 
are you able to tell us where the front end of the tractor trailer was? 
A. About even with the curbstone. 
Q. Even with this line (indicating)? A. On it, the Portland Street 
curb right there (indicating). 
* * * * * 
Q. What happened when the ambulance tried to go around the tractor 
trailer, sir? A. He put on his brakes and slid into the tractor trailer truck. 


* * * * * 


Q. Sgt. Bell, can you tell me where the ambulance struck the Air 


73 
Force tractor trailer truck? A. It was in the trailer section jof the 
truck, forward of the rear wheels. 
Q. At the time that this occurred, the windows of your automobile 
were open or closed? A. They were open. 
Q. Did you have your radio playing or not? A. No, sir, I did not. 
Q. Was there somebody with you? A. My brother was with me. 
Q. Did you hear the siren of this ambulance, this low mpan siren, 
Sgt. Bell, at any time prior to the time that the ambulance passed you? 
A. Iheard the moan of the siren and I started to look left out of my window 
and before I could turn my head, the ambulance was past me. 
Q. Are you able to tell me, Sgt. Bell, whether there was a red flash- 
ing light on the top of this ambulance? A. I believe there was. I don't 
know for sure but I think there was. 
Q. Did the ambulance driver apply his brakes, Sergeant? A. Yes, 
sir, he did. | 
Q. How far did he skid or did he skid? A. He skidded. 
Q. How far did he skid, sir? A. I would say 20 feet. | 
* * * * * 
Q. Prior to the time that you saw and heard the ambulance, had you 
heard the tractor trailer? A. Yes, sir, I had heard the tractor trailer as 
I stopped for the red light. He was making quite a bit of noise pulling up 
over the hill. 
*x * * * * 
Q. How fast would you estimate the speed of the tractor trailer 
was as it was crossing the intersection with Nichols Avenue, sir? A. I 
would say it wasn't more than maybe four or five miles, picking up speed. 
Q. Did it pick up speed as it crossed the intersection?; A. Yes, 


sir, it was picking up speed as it got over the hill and went into the inter- 
| 


section. 
Q. How fast did it pick up speed? A. Seven or eight when it was 
going across the intersection, I would say. 
@. When the ambulance struck it, what would you estimate the speed 
of the tractor trailer to be? A. Seven or eight miles, maybe more. 


* * * * * 
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CROSS-EXAMINATION 
BY MR, SEDGWICE: 
x = x x * 

Q. How close to the corner of Portland Street was the front of 
your car when the light came amber? A. I would say it was about four 
or five feet behind the crosswalk line. 

x = Sd x * 

Q. How far was the tractor trailer when you first saw it? A. He 
was just coming up maybe five or six feet from the crosswalk, just 
going into the crosswalk. 

Q. And he was coming or creeping, you said, at a speed of four 
to five miles per hour? A. Yes, sir. 

* x x * 
CROSS- EXAMINATION 
BY MR. PARKER: 


* = = * * 


Q. In the statement that you gave, did you give any statement with 
respect to the speed of the automobile? A. No, I didn't give anything on 
anybody’s speed except that I was stopped. 


* * * * * 


Q. When did you give the statement? A. It was some time in '58. 
Iam not sure. I imagine the statement is dated. 

Q. The date on the statement is January 20, 1960, is that correct ? 
A. HE that is the date on it, yes, sir. 

Q. Do you know when the accident happened? A. It was before I 
went on leave, before I went home in August. 

Q. Of what year? A. 1958. 

Q. Between August 14, 1958 and January 20, 1960, had you ever 
discussed this accident with anybody? A. No, sir. 

Q. And from January 20, 1960 had you ever discussed this accident 
with anybody? A. Until this afternoon, no. 

Q. When is the first time you discussed this with anyone other than 
Mr. Hannon? A. This afternoon. 


* * * 


Washington, D.C! 
March 14, 1961 


* * * * 
403 HARLEY V. EVERETT 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 
BY MR. HANNON: 
* * * * * | 
Q. Mr. Everett, I direct your attention to the date of August 14, 
1958 and ask you, sir, if you can tell us where you were between the hours 
of 11 and 11:45 on that morning? A. I was parked at the intersection of 
Portland Street and Nichols Avenue, Southeast. 
Q. Where, sir, was your car parked, please? A. Parked on Port- 
land Street headed east. 
Q. I direct your attention to the diagram we have on ie board, 
sir, the intersection of Nichols Avenue and Portland Avenue, Southeast, 
here in the District of Columbia, this being north (indicating). Are you 
able, sir, to tell us from the diagram where you were parked? A. I was 
parked on Portland Street heading east, east of Nichols Avenue on the 
south side of Portland Street the first car from the intersection at Nichols 
Avenue. 
Q. Would that then be here (indicating), sir? A. Approximately, 
yes, sir. 
Q. How far from the corner would you say, sir, that the rear end 
of your car was? A. I will say approximately 30 feet. | 
Q. And if I may draw a car in here, sir, from the time that you 
were parked here, Mr. Everett, where were you, in your automobile 
or not? A. No, sir, I was standing on the curbside of the automobile 
about the center portion of the car. 
Q. Beside the car? A. Yes, sir. 


* * * * * 


Q. At that time, Mr. Everett, did you have occasion ito see a 
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collision at this intersection? A. Yes, sir, I did. 

Q. Will you tell us what kind of vehicles were involved in the 
collision? A. The vehicles involved were the tractor trailer truck and 
an ambulance. 

Q. Prior to the collision, had you seen the tractor trailer truck? 
A. Yes, sir. I saw it approaching the intersection and entering the inter- 
section at Portland and Nichols Avenue on the west side. 

Q. Which way did the tractor trailer approach the intersection? 
A. From the Bolling Field area, west to east. 

Q. Was there a hill there? A. There is an incline, yes, sir. 

Q. Could you tell us approximately where the tractor trailer was 
when you first saw it? A. The tractor trailer was entering the intersect- 
ion the first time I noticed it. 

= * x * * 

Q. At the time you saw it entering the intersection, are you able 
to tell us what the color of the traffic lights controlling the traffic on 
Portland Street and more specifically, controlling the movement of the 
tractor trailer were? A. The traffic light was green in favor of the 
tractor trailer. 

Q. And then, sir, are you able to tell us the color of the traffic 
light controlling traffic on Nichols Avenue at the same time? A. I can't 
say that I noticed the color of the light. I noticed that traffic had stopped 
moving north and south on Nichols Avenue. 

* * * * * 

Q. Would you tell us what you observed after you observed the 
tractor trailer entering the intersection on the green light? A. I 

noticed it enter the intersection. I noticed it moving very slowly 
under a good bit of strain. 

Q. At what speed would you say it was moving? A. I would say 
something less than 10 miles an hour. 

Q. Was the engine of the tractor trailer making noise under the 
strain that you spoke of? A. There was a noise, yes, sir. Yes, sir, there 
was a noise. 
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Q. Will you continue, please. A. I observed the trailer as it moved 
across Nichols Avenue and on across the crosswalk at Nichols and Port- 
land Street on the east side. 
Q. Over here (indicating), sir? A. Yes, and as it approached 
the rear of my automobile, I will say 15 feet from the rear of it, I noticed 
over the hood of the tractor a moving vehicle and, at the same time, 
I noticed or heard a very weak siren. Shortly thereafter, there was an 
impact and I noticed the trailer lurch to the side. 
Q. What was the moving vehicle that you saw, was it the am- 
bulance? A. After the accident, I found out it was an ambulance. I 


didn't know it was an ambulance at the time I first saw it. 
* * * * * 


Q. At the time you first saw it, would you position the ambulance 
for us with reference to the theater? A. In relation to the theater, Iam 
not able to judge too well. I would say it was about 10 feet from the 
intersection at Nichols and Portland, about to enter the intersection. 

* * * * * 

Q. Now, Mr. Everett, when did you hear the ambulance, the siren of 
the ambulance with respect to the time that you saw it? A.) I really saw 
it before I heard it and it was shortly thereafter. 

Q. So that the ambulance was in this position (indicating) before 
you heard any siren? A. That is correct. 

Q. Then after that you did hear a siren, sir? A. Yes, sir, a very 
low siren. 

Q. It was 2 very low siren? A. Very low. 

Q. Are you able to tell us, Mr. Everett, whether as the tractor 


trailer proceeded across the intersection, the light remained green for 
it? A. At the time, I don't believe I noticed the light, no. ‘I was ob- 
serving the trailer and I was not paying too much attention to the lights 
except at the time he entered the intersection that it was green. Whether 
it turned after he was in or across the crosswalk, I am unable to say. 

Q. What were the weather conditions at the time of this oc- 
currence? A. The weather was rainy and misty. It wasn't a heavy rain. 
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It was a heavy mist. 

Q. You do drive an automobile, do you, Mr. Everett? A. Yes, sir, 
I do. 

Q. Are you able to estimate for us the speed of the ambulance as 
you saw it at this time? A. I don't believe I can. It was just a glimpse. 

410 It was an ambulance. I couldn't really say. 

= * * * * 

Q. Can you tell us, Mr. Everett, the position of the tractor trailer 
at the time that the ambulance struck it? A. The position of the trailer 
was approximately, the tractor portion of that trailer was approximately 
10 feet from the rear of my vehicle. 

Q. You are speaking of the front end of the trailer? A. Yes. 

Q. It was approximately 10 feet from the rear of your car? 

A. Yes. 
Q. And you estimate, sir, your car was 30 feet from the corner ? 
A. Yes, sir. 
* * * * 
CROSS-EXAMINATION 
BY MR. SEDGWICK: 
* * * * * 

415 Q. You were the last car in the line along that way, is that correct ? 
A. That is right. 

* * 

426 HAROLD McELWEE 
called as a witness and, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. HANNON: 
* * x * * 

428 Q. On August 14, 1958, did you have occasion to be with Mr. 
Caldwell when he was making a trip out to the Brandywine Air Force 
Base? A. Yes, sir, I did. 

Q. Where were you riding at the time? A. I was in the passenger 
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part of the vehicle. 
Q. Of the cab, sir? A. Yes, sir. 
* * * * * 
429 Q. At what speed, if you are able to tell us, did Mr. Caldwell 
drive a flat-bed tractor trailer up Portland Street? A. I would say 
about approximately five to seven or ten miles an hour. 
Q. Did he at any time, while he was on Portland Street, exceed 
that speed? A. I don't think so. | 
* * * * x | 
Q. Are you able to tell us what, if anything, happened as the 
tractor trailer in which you were riding with Mr. Caldwell crossed 
the intersection of Nichols Avenue, Sergeant? A. Yes, sir. As we 
proceeded into the intersection, we collided or an ambulance had 
collided with the vehicle that I was in. | 
Q. Prior to the time that the collision occurred, Sergeant, did 
you see the ambulance? A. No, sir. 


Q. You did not see the ambulance that collided with you? A. No, 
| 


sir. 
Q. At notime? A. At notime. 
Q. Let me ask you this: Up to the time that the collision occurred, 
did you at any time hear a siren from this ambulance? A. |No, sir. 

Q. And when was it, sir, that you learned that the vehicle in which 
you were riding had been struck by an ambulance? A. Well, I felt a small 

vibration, a bump and we proceeded about 10 or 15 feet beyond that 
and Caldwell stopped the vehicle and we both got out and when I came 
around the tail end of our vehicle, I saw an ambulance in the intersection 


area. 


x *x * ‘ 


CROSS-EXAMINATION 
BY MR. PARKER: | 
* * * * * 
440 Q. As you entered that intersection, the only thing you did was 
to look straight ahead, is that correct? A. AsI recollect, I would say 
| 
| 
| 
| 


447 
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I probably did, yes. 
Q. That is your present recollection as to what you did, is that 


correct? A. Yes, I would say that is correct. 
* * * * * 
MR. SEDGWICK: I would like to have marked for identification 
and will then immediately offer in evidence the next photographs which 
are photographs showing the liquor store and the front of the theater about 
which there has been testimony and I would like to offer them in evidence. 


(Defendant Petworth's Exhibits 6 and 
7 previously marked for identification 
were received in evidence.) 


* * * *x * 

THE COURT: Do you intend to make a motion? 

MR. HANNON: To you? 

THE COURT: It can only be made to me. 

MR. HANNON: Yes, on behalf of the United States. 

THE COURT: Where does that leave the defendant Caldwell? 

MR. HANNON: If your Honor grants the motion, this is strictly 
a principal and agency relationship. There is no testimony that Caldwell 
was acting at any time beyond the scope of his authority so the so-called 
wrongful act that Caldwell is charged with is the very same one that 
Your Honor would be ruling on. 

THE COURT: In the circumstances, if I grant your motion I have 
to advise this jury what the status of the situation is or would be in re- 
lation to the defendant Caldwell in his individual capacity. 

MR. HANNON: The Code provides that any judgment, under 1346, 
with respect to the United States as far as any claim against the agent 
is the same act. 

THE COURT: I do not think you have proved the case against 
Caldwell or the United States in the sense to sustain the burden of 
proof and I think, under the circumstances, Mr. Parker, if the case went 
to the jury and there wasa verdict against Caldwell, I would have to set 
it aside. 
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As far as the United States is concerned, judgment willbe entered 
for the Government and as far as the defendant Caldwell is concerned, 

I am going to advise the jury precisely what I have advised you more in 
extenso. 

MR. SEDGWICK: May I note an objection? 

MR. PARKER: And I note my objection, Your Honor. 

MR. HANNON: Mr. Caldwell and the United States will be ex- 
cused ? 

THE COURT: Yes, but not immediately until I finish with this 
jury. I am going to advise this jury as to what I have done. 

MR. PARKER: Your Honor is going to instruct the jury that they 
should bring back a verdict in Mr. Caldwell's favor ? 

THE COURT: Yes, I am directing 2 verdict in his favor. 

MR. PARKER: You have ruled without giving me a chance -- 

THE COURT: If you want to argue, you may. I can accept argument 
or not. First of all, there is no evidence of a credible character that 
would give even the slightest scintilla of proof, as the plaintiff has in 
the circumstances to sustain, anything in the nature of recovery against 
the United States or Caldwell, against Caldwell certainly because his 
actions were the actions of an agent. You have the witness Caton. You 

have the witness Everett, who just left the stand. You have the 
witness Spagnola, the witness McElwee and you have got the witness 
Caldwell. Where is the evidence indicating negligence? 

MR. PARKER: Where is the testimony, in your judgment, then of 
the witness Sellers? 

THE COURT: Worthless. That is putting it bluntly and quickly. 

MR. SEDGWICK: So that I may protect myself on the|record, I 
would like to ask Your Honor if, in reaching your conclusion and making 
the ruling which you have just advised us at the bench out of the hearing 
of the jury, you are ruling out the testimony of the witness Sellers and 
the witness Hackett. 

THE COURT: I am not ruling out the testimony of anybod . Tam 
saying his testimony, from the standpoint of proof value, in my judgment, 
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is valueless. As far as the jury is concerned, I think that weighing it 
and giving it all the inferences that possibly could be drawn, it still could 
not produce a verdict in favor of the plaintiff. 


= = x * 


[Filed March 21, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on for trial consolidated with Maurice O. Sawyer, 
et al., v. Petworth Funeral Home, Inc. et al., Civil Action No. 1017-59 
on March 9, 1961. The instant case, involving the United States of America, 
was tried before the Court without a jury and the Court having duly con- 
sidered the evidence and being fully advised in the premises now finds 
the following: 

Findings of Fact 

1. This is an action against the United States of America for dam- 

ages for personal injuries brought under the Federal Tort Claims Act 


(28 U.S.C. 1346{b)). 
2. On August 14, 1958, about 11:30 a.m. the male plaintiff, Maurice 
O. Sawyer was being transported to the Hadley Memorial Hospital as a 


paying passenger-patient in an authorized emergency vehicle, to wit, 
an ambulance, owned by the Petworth Funeral Home, Inc., and driven 
by Sterling W. Hackett. 

3. The ambulance was proceeding in a southerly direction on 
Nichols Avenue, S.E. approaching the intersection of Nichols Avenue and 
Portland Street, S.E. 

4. At the same time, Leonard Elvert Caldwell, a military member 
of and an employee of the United States Air Force, acting within the 
scope of his agency and employment, was operating a tractor-trailer 
vehicle owned by the United States Air Force in an easterly direction 
on Portland Street, S.E., also approaching the intersection of Nichols 
Avenue and Portland Street, S.E. 

5. The over-all length of the tractor-trailer vehicle was approxi- 
mately 47 feet and the maximum speed attained by the tractor-trailer 
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was approximately 10 m.p.h. 
6. The intersection of Nichols Avenue and Portland Street, S.E. 
is controlled by traffic control signals. 
7. The tractor-trailer entered the intersection on a giteen traffic 
control signal and was proceeding through the intersection on the green 
signal when it was struck on the left side at an area 28 feet back from 
the front-end by the front portion of the ambulance. The male plaintiff 
sustained injuries. | 
8. The ambulance entered the intersection against a red traffic 
control signal at a speed at least 30 m.p.h. without slowing down and 
without the driver thereof exercising the duty to drive with due regard 
for the safety of other persons, in violation of Sections 6 and 131 of the 
Traffic and Motor Vehicle Regulations. 
9. At the time the ambulance entered the intersection against the 
red traffic control signal, the front end of the tractor-trailer had passed 
through the intersection and had entered upon the east cross-walk of 
Portland Street. | 
10. The traffic control signal remained red against the direction 
of travel of the ambulance until after the collision occurred, 
11. The driver of the ambulance failed to sound his audible signal 
device in such a manner as was reasonably necessary to warn other 


drivers of the approach of his vehicle in violation of Section 6 and 131 
of the Traffic and Motor Vehicle Regulations or it was defective. 

12. The driver of the tractor-trailer made every possible effort 
to clear the intersection when he had knowledge of the approach of the 


emergency vehicle. 

13. The driver of the tractor-trailer violated no traffic and motor 
vehicle regulations or duty owed to the plaintiff or the ambulance driver. 
Further, he exercised that degree of care which an ordinary reasonable 
and prudent man would have used under all of the circumstances of this 
case. 

14. The driver of the ambulance failed to exercise that degree of 
care which an ordinary reasonable and prudent man would have used under 
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all of the circumstances of this case. 
15. The male plaintiff's injuries were proximately caused by the 
sole negligence of the driver of the ambulance. 
Conclusions of Law 

1. The injuries sustained by the male plaintiff in this action were 
not caused by any negligent or wrongful act or omission of the defendant 
United States of America or its authorized agent and employee, Leonard 
Elvert Caldwell. 

2. The male plaintiff has failed to sustain his burden of proof 
against the United States of America. 

3. The plaintiffs should take nothing by their complaint and the 
United States of America is entitled to a judgment of dismissal on the 
merits and to a judgment for its costs and disbursements herein ex- 
pended. 

Let the judgment be entered accordingly. 

/s/ Matthew F. McGuire 
[Certificate of Service] 


[Filed March 21, 1961] 
ORDER 
This cause having come on for trial on March 9, 1961, and the Court 
having considered the evidence and entered findings of fact and con- 
clusions of law; it is by the Court this 21st day of March, 1961, 
ORDERED AND ADJUDGED that the plaintiffs recover nothing by 
their complaint gainst the defendant United States of America, and it is 
FURTHER ORDERED AND ADJUDGED that judgment of dismissal 
on the merits be and the same hereby is granted to the defendant and 
the complaint be and the same hereby is dismissed, and it is 
FURTHER ORDERED that the defendant have judgment against plain- 
tiffs for its costs and disbursements herein expended. 
/s/ Matthew F. McGuire 
JUDGE 


[Certificate of Service] 
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[Filed May 19, 1961] 
NOTICE OF APPEAL 

Notice is hereby given this 19th day of May, 1961, , that Maurice O. 
Sawyer and Lillie M. Sawyer, hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 21st day of March, 1961 in favor of United States 
of America against said Maurice O. Sawyer and Lillie M. Sawyer. 


/s/ Barrington D. Parker 
1130 Sixth Street, N.W. | 
Washington, D. C. | 
Attorney for Plaintiffs 


[Filed July 26, 1961] 


ORDER 
Upon consideration of the oral motion of counsel for the plaintiffs 
to include as exhibits in this proceeding in which a Notice of Appeal 
has been filed, the files in proceedings, Civil Action No. 1017-59, Maurice 
O. Sawyer, et al vs. Petworth Funeral Home, Inc., etc., et #1, that 
proceedings having been heretofore, by order of this Court, consolidated 
for trial with the instant proceedings, it is by the Court, this 26th day 
of July, 1961, 
ORDERED, 
That the files of this Court in proceedings, Civil Action No. 
1017-59, Maurice O. Sawyer, et al vs. Petworth Funeral Home, Inc., etc., 
be included by the clerk in the record of this cause to be transmitted 
to the United States Court of Appeals for the District of Columbia Circuit. 
/s/ R. B. Keech | 
JUDGE | 
[Certificate of Service] | 
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QUESTIONS PRESENTED 
In the opinion of appellee, the following questions sre 


that appellee's driver did not 
the District of Columbia, and (2) that the ambulance trans- 
porting appellant entered the intersection at a speed of at 
lesst 30 miles per hour? 

2 Whether the doctrine of last clear chance is applicable 
when the appellant (plaintiff below) has committed no acts 


neghgence. 

8 Did the trial court err in not amending the pretrial order 
at trial when no “manifest injustice” was shown? 

@ 


Counterstatement of the Case. 
Statutes and Regulations Involved... 
Summary of Argument. 
Argument: 
I. The Trial Court’s findings are clearly correct and are based 
upon the overwhelming weight of the evidence 
II. The doctrine of last clear chance has no applicability to the 


III. The Trial Court did not err in failing to permit an amend- 
ment of pretrial order__.-......--.------------------- 


TABLE OF CASES 
Capital Traction Co. v. Divver, 33 U.S. App. D.C. 332 (1909) 
*Dollar v. Land, 87 U.S. App. D.C. 214, 217, 184 F. 2d 245, 248 (1950) _ 
*Lincoln City Lines, Inc. v. Schmidt, 245 F. 2d 600 (8th. Cir. 1957)_. 
* McCarthy v. Lerner Stores Corporation, $ F.R.D. 31 (D.C.D.C.) (1949)_ 
United States v. United States Gypsum Company, 333 U.S. 364, 395 


*Cases chiefly relied upon are marked by asterisks. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16518 
Mavrice O. SAWYER, APPELLANT 
v. 
Unrrep STaTEs OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a personal injury action arising under the Federal 
Tort Claims Act, 28 U.S.C. 1346. Appellant filed a com- 
plaint in the District Court on April 9, 1959 seeking to recover 
damages from appellee for injuries sustained by him and for 
loss of consortium sustained by his wife. Trial was had by the 
Court and on March 14, 1961, at the conclusion of all the evi- 
dence, the Court (McGuire, J) entered judgment for the 
United States (Tr. 449 J.A. 24). On March 21, 1961, an 
order was entered dismissing the complaint, on the merits, 
against the United States along with appropriate findings of 
fact and conclusions of law (J.A%2-%#). This appeal followed 
(JA. ZE). 

A companion suit was also filed by appellant * and was con- 
solidated for trial with the instant proceeding. In that case 
the Trial Court directed a verdict for the employee of the United 
States? relying on 28 U.S.C. 2676* (Tr. 448-453 JA. 22=ty. 


2 Civil Action, No. 1017-50, Sawyer, et. al. v. Petworth Funerel Home, 
Ine.,; Sterling W. Hackett, and Leonard Elvert Caldwell. 

* Leonard Elvert Caldwell. 

* The judgment in an action under section 1346(b) of this title shall 
constitute a complete bar to any action by the claimant, by reason of the 
game subject matter, against the employee of the government whose act 
or omission gave rise to the claim.” 

q) 
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Sterling 

trailer, 47 

by one of its employees, 

truck was travelling east on Portland Street at a slow rate of 
speed of from $ to 10 mph and was carrying @ load of iron bed 
weighing 8,000 pounds for a total weight of 28,020 pounds 
(Tr. 40JA4*). Appellee’s truck entered the intersection and 
was proceeding through it when the ambulance struck the truck 
at a point 22 feet west of the east curb line of Nichols Avenue 
and 21 feet south of the north curb line of Portland Street 
(Tr. 41, JA-42.). The truck was struck on the left side of the 
trailer. 28 feet back from the front bumper of the truck (Tr. 61, 
Jat). The ambulance had been proceeding south on 
Nichols Avenue at between 25 and 30 miles per hour (Tr. 98, 
jaz). It was travelling on the wrong side of the street, 
passing southbound vehicles which had stopped for the red 
Tight at that intersection (Tr. 81-83 yJa+Z). 

At this pomt Portland Street is 42 feet wide and Nichols 
Avenue is 56 feet wide with 20 foot wide cross walks connect- 
ing the four corners (Tr. 59 JA4#-). The traffic is con- 
trolled by four signal devices, one on each corner. All four 
were operating on August 14, 1958 (Tr. 22, JA-Z-). It had 
been raining and the asphalt streets were wet (Tr. 22, JA-Z-). 


The findings 
Appellant contends that the Trial Court erred in making the 
two following specific findings.* 
1. The driver of the tractor-trailer violated no traffic 


and motor vehicle regulations or duty owed to the plain- 
tiff or the ambulance driver. Further, he exercised that 


* Findings of Fact numbers 13 and & See Order dated March 21, 1961 
{JAa—-). 
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degree of care which an ordinary reasonable and prudent 
man would have used under all of the circumstances of 
this case. 

2. The ambulance entered the intersection against & 
red traffic control signal at a speed at least 30 mph. 
without slowing down and without the driver thereof 
exercising the duty to drive with due regard for the 
safety of other persons, in violation of Sections 6 and 
131 of the Traffic and Motor Vehicle Regulations. 


The evidence 


(a) Degree of care used by appellee’s driver. Section 50 of 
the Traffic Regulations of the District of Columbia provides: 
(a) Upon the immediate approach of an authorized 
emergency vehicle making use of audible and visual 
signals meeting the requirements of Section 131.1 of 
these regulations, or a police vehicle properly and law- 

fully making use of an audible signal only: 

(1) The driver of every other vehicle shall yield the 
right-of-way and shall immediately drive, to a position 
parallel to, and as close as possible to, the right-hand 
edge or curb of the roadway, clear of any intersection, 
and shall stop and remain in such position until the au- 
thorized emergency vehicle has passed, except when 
otherwise directed by a police officer. 

Appellee’s driver, Caldwell, first knew the ambulance to be an 
emergency vehicle when he first observed it (Tr. 208, JA“). 
Caldwell testified that he saw the ambulance as it was proceed- 
ing south on Nichols Avenue, beyond Melion Street,® over 
200 feet from the intersection of Portland Street. (Tr. 221, 
JA-¥=). The ambulance was on the wrong side of the street 
passing stopped cars at a speed of 30 miles per hour (Tr. 187, 
JAZ). Appellee’s truck was travelling east on Portland 


* Mellon Street, S.E. enters Nichols Avenue, S.E. 148 feet north of the 
intersection of Portland Street, S.E. and Nichols Avenue, S.E. (Tr. 24, 
JA—-). 

“Appellant attempts in his brief (pages 27-28) to show that Caldwell 
is incorrect as to his observations of distances by means of a mathematical 
computation. It should be noted that although mathematics is an exact 
science, it is only as exact as the component the mathematician inserts. 
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Street at a speed of from 8 to 10 miles per hour and the "ab" 
Sas from 10 to 12 feet over the imaginary north-south center 
Toe of Nichols Avenue, Portland Street intereseetion when the 
ambulance was first observed by Caldwell (Tr. 192, 196, 197, 


Caldwell testified that 
served them the best and 
to attempt to accelerate 
(Tr. 197, 198, 23JA22—). He 
Jeft into Nichols Avenue as i 


Tights did not change 
out of his vehicle after the collision ( 
the northwest 
when he first saw the ambulance 


testified the light was still green 
for Portland Street traffic and red for Nichols Avenue (Tr. 
GA9-B52 JA&L2), 


THe had been driving trucks since 1960 snd had received numerous 
commendations (Tr. 171,174 3a2L-). 
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Harold McElevee, John Bell, and Harry V. Everett ail ob- 
served appellee’s truck enter the intersection on the green light 
(Tr.-482, 380, 406 JA Z&-). McElevee did not see the light 
change (Tr. 432 JA ——), Bell testified the light was red for 
the ambulance at the time of the collision (Tr. 39f JA 2), 
and Everett did not observe the light at the time of, or after 
the collision (Tr. 409 JA-272). 

The driver of the ambulance, Hackett, testified that he en- 
tered the intersection on the green light (Tr. 83 JA 42). 
Thomas Sellers was starting to walk across Nichols Avenue and 
he testified that appellee’s truck entered the intersection on 
the amber light (Tr. 269 JA——). 

(b) Speed of ambulance. 

Caldwell testified that the ambulance was travelling 30m-_p.h. 
when he observed it and it did not slow down until impact 
(Tr. 187, 192 JAZ4£22). The driver of the ambulance, Sterling 
W. Hackett, testified that he had been travelling at from 25 
to 30 miles per hour, but slowed down at Mellon Street to 
“shout” 25 miles per hour. He further testified that “maybe” 
he was travelling 30 miles per hour as he approached the inter- 
section of Portland Street and Nichols Avenue (Tr. 79-80 JA 
/7). He later testified he was travelling at between 25 and 30 
miles per hour at time of impact (Tr. 93 JA4=). John W. 
Bell was seated in his automobile in the south bound traffic 
lane of Nichols Avenue waiting for the red light to change to 
green. He was the first car in the line of waiting cars (Tr. 
379 JA 24). The ambulance passed his car on the wrong 
side of the street at a speed of “35 or 40 miles an hour and 
maybe better.” After passing his car the ambulance driver 
put on his brakes and slid about 20 feet into the truck (Tr. 
381-385 JA 222). 

Thomas Caton testified that the ambulance was “moving 
fast” and continued at this same rate of speed (Tr. 330, 339, 
340 JA&S4££), Joseph Spagnols testified that the ambulance 
was travelling at a speed of 40 to 50 mph. and did not slow 
down before entering the intersection. He stated that the 
brakes of the ambulance were “hit” at the last second and slid 
into the truck owned by appellee (Tr. 351-353 JA €2-). 
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Thomas Sellers testified that he estimated the speed of the 
ambulance between 25 and 30 miles per hour and that the 
ambulance put on its brakes and went into a slide (Tr. 281, 
22 JA SZ_). 


STATUTES, RULES, AND REGULATIONS INVOLVED 
Act of August 2, 1946, 60 Stat. $43, 28 U.S.C. 1846(b). 

Subject to the provisions of chapter 171 of this title, 
the district courts, together with the United States Dis- 
trict Court for the District of the Canal Zone and the 
District Court of the Virgin Islands, shall have exclusive 
jurisdiction of eivil actions on claims against the United 
States, for money damages, accruing on and after Janu- 
ary 1, 1945, for injury or loss of property, or personal 
injury or death caused by the negligent or wrongful act 
or omission of any employee of the Government while 
acting within the scope of his office or employment, un- 
der arcumstances where the United States, if a private 

would be lable to the claimant in accordance 
with the law of the place where the act or omission 
occurred. 
Act of August 2, 1946, Stat. 845,28 US.C. 2676. 

The judgment in an action under section 1346(b) of 
this title shall constitute a complete bar to any action 
by the claimant, by reason of the same subject matter, 
against the employee of the government whose act or 
omission gave rise to the claim. 

Rule 52(a) Fed. R. Civ. P. provides: 


facts specially and state 
law thereon and direct the entry of the appropriate 
ment; and in granting or refusing interlocutory injunc- 
tions the court shall similarly set forth the findings of 
fact and conclusions of law which constitute the grounds 
of its action. Requests for findings are not necessary 
review. Findings of fact shall not be 
, and due regard shall 
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be given to the opportunity of the trial court to judge 
of the credibility of the witnesses. The findings of a 
master, to the extent that the court adopts them, shall 
be considered as the findings of the court. If an opinion 
or memorandum of decision is filed, it will be sufficient 
if the findings of fact and conclusions of law appear 
therein. Findings of fact and conclusions of law are 
unnecessary on decisions of motions under Rules 12 or 
56 or any other motion except as provided in Rule 41(b). 
As amended Dec. 27, 1946, eff. March 19, 1948. 
Rule 16 Fed. R. Civ. P. provides: 

In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a 
conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evidence when 
the trial is to be by jury; 

(6) Such other matters as may aid in the disposi- 
tion of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to 
the pleadings, and the agreements made by the parties 
as to any of the matters considered, and which limits 
the issues for trial to those not disposed of by admissions 
or agreements of counsel; and such order when entered 
controls the subsequent course of the action, unless 
modified at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule a pre-trial 
calendar on which actions may be placed for considera- 
tion as above provided and may either confine the 
calendar to jury actions or to non-jury actions or ex- 
tend it to all actions. 
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Section 50(a) (1) of Traffic Regulations of District of Columbia. 
approach of an authorized 

of audible and visual 

Section 131.1 of 


possible to, the right-han 

edge or curb of the roadway, clear of any intersection, 

and shall stop and remain in such position until the 

authorized vehicle has passed, except when 
otherwise directed by a police officer. 
SUMMARY OF ARGUMENT 


‘The Trial Court, after hearing all the evidence and observing 
all the witnesses, determined that appellee was not negligent 
findings. Appellant attacks these find- 


The record in this case demonstrates 


did not exist and the ruling of the Trial Court was correct. 


9 
ARGUMENT 


L The trial court’s findings are clearly correct and are based 
"°*. apon the overwhelming weight of the evidence 


Appellant contends that the Trial Court “overlooked en- 
tirely” the duties and obligations of appellee’s driver when it 
found that he was not negligent. He predicates his claim upon 
the theory that Caldwell, after seeing the ambulance and recog- 
nizing it to be an emergency vehicle, attempted to “beat” the 
ambulance through the in jon. The evidence, however, 
is to the contrary. Caldwell, upon seeing the ambulance and 
recognizing his obligation, could do nothing but continue for- 
ward and attempt to clear the intersection. It wasi 
to turn right or left, and to stop would block the entire inter- 
section. Appellant attempts to establish mathematically that 
Caldiell was not correct when he stated he was in the center 
of the intersection when the ambulance was beyond Mellon 
Street. However, Joseph Spagnola and Thomas Caton cor- 
roborate the relative positions of the two vehicles as given by 
Caldwell. 

No one, with the exception of the ambulance driver himself, 
testified that the ambulance slowed prior to entering the inter- 
section where the collision occurred... In fact, Caldwell, Spag- 
nola, and Caton all testified that the ambulance was coming 
at least 30 miles per hour and did not slow up until the driver 
applied his brakes and slid into the truck. 

The Trial Court, after hearing all the testimony and observ- 
ing the witnesses determined that appellee was free from negh- 
gence and made appropriate findings of fact. 

It is well settled, pursuant to Rule 52(a) of FR.CP., that 
the findings of fact of'a trial judge shall not be disturbed on 
appeal unless they are “clearly erroneous.” As the Court has 
said, a “finding is clearly erroneous” when although there is 
evidence to support it, the reviewing court on the entire evi- 
dence is left with the definite and firm conviction that a mis- 
take has been committed.” Doilar v. Land, 87 US. App. 
D.C. 214, 217, 184 F. 2d 245, 248 (1950) (quoting United States 
vy. United States Gypsum Company, 333 U.S. 364, 395 (1948)). 
Far from the “entire evidence” in this case indicating that a 
mistake has been commi ,” we submit that the record clearly 
demonstrates the correctness of the Trial Court’s determination. 
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IL. The doctrine of last clear chance has no applicability to 
the facts in this case 


have no 
where the plaintiff is 


neghgence. 
F.2d 600 (Sth Cir. 1957). 
We submit that under the facts of this case the last clear 
chance doctrine does not apply. 


{IL Trial court did not err in failing to permit an amendment 

of pretrial order ; 

Appellant contends that the Trial Court was in error when 

+t did not permit him to amend the pretrial order st trial. Rule 

16 of FE.GiP. permits an amendment of the pretrial order 
to prevent “manifest injustice”. It has been held that: 

Hf counsel waits until the trial, he is bound by the 
pretrial order, unless the trial court relieves him of the 
pretrial order to prevent manifest injustice. Of course, 
it is contemplated that this will be done only in excep- 
tional eases, as otherwise the adverse party may be taken’ 
by surprise and in a proper ease msy become entitled 
to 2 continuance. . . . McCarthy v. Lerner Stores- 

Corporation 9 FRD.31 (D.CDC.) 1949. 
Here the appellant has not shown this to be the “excep- 
“manifest injustice” has occurred as & 


under the facts of this case the 
permit. an amend- 
ment of the pretrial order. 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davm C. AcHEsonN, 
United States Attorney. 
NarHan J. Pavison, 
JoszrH M. Hannon, 
Dennis D. Durry, 
Assistant United States Attorneys. 


REPLY BRIEF FOR APPELLANTS 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,518 


MAURICE O. SAWYER, et al., 
Appellants, 


Vv. 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appc eY SE ane 
For the GEORGE A. PARKER 


=] ris of Colnmbia Cirouip 1130 6th Street, N. W. 
HIED peo 5 1961 Washington 1, D. C. 


ioe é Attorneys for Appellants 
SKythiiBiralp ys for App 


Washington, o.c, ROBERT I, THIEL 


EX 3-0625 


(i) 
INDEX 


ARGUMENT 
L The Trial Court's Findings Are Not "Clearly Correct" 
And Cannot Be Supported By the Evidence .. 
I The Doctrine of "Last Clear Chance" is necineaiies: ‘ 


I. The Rules of the Trial Court Would Not Have Been 
Violated by an Amendment of the Pre-Trial Order 
And the Ends of Justice Would Have Been Served 


TABLE OF CASES 
All Weather Storm Windows v. Zahn, 112 A.2d 497 
(Municipal Court of Appeals for the District of Columbia) 
Capital Traction Co. v. Divver, 33 U-S. App. D.C. 332 (1909) 
Dollar v. Land, 87 U.S. App. D.C. 214, 184 F.2d 245. " 


Leinbach v. Pickwick Greyhound Lines, 138 Kan. 50, 
23 P2d 456 (1933) ee a nee aaa : 


Lincoln City Lines v. Schmidt, 245 F.2d 600 
(Sh Gir 19 oS oe eS 


Menter v. Barnes, 47 F-Supp. 932 (1942) _ - 3 : 
Muir v. Fleming, 116 Kan. 551, 227 P.536 (1924) _ - 


Phoenix Mut. Life Ins. Co. of Hartford, Conn. v. Flynn, 
83 U.S. App. D.C. 381 Se Rect ts erate er Vie 


Rutherford v. Gilchrist, 218 Iowa 1169, 
255 N.W. 516 (1934) - - - - 


United States v. United States Gypsum, 
33 U.S. 364 (1948) Samana: 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 16,518 


MAURICE O. SAWYER, et al., 


Vv. 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


I 


THE TRIAL COURT'S FINDINGS ARE NOT "CLEARLY CORRECT" 
AND CANNOT BE SUPPORTED BY EVIDENCE 


The appellee has adopted a very strange attitude toward the analysis 
of the facts which demonstrate that the testimony of the parties and wit- 
nesses leads to the inescapable conclusion that the collision between the 
vehicles would not have occurred at the determined point of impact based 
upon the testimony of the appellee as well as witnesses called to support 
his position. In fact, appellee has seen fit to ignore completely appellants 
argument in that respect. This is understandable because should appellee 


have undertaken a similar analysis to prove to the contrary, they would 
have been forced to concede the correctness of the appellants’ position. 


Mathematical analysis of the testimony of any witness to the acci- 
dent in this case will demonstrate beyond any doubt that Caldwell could 
have stopped his tractor trailer short of blocking the entire intersection, 
and that the point of impact would have been at a position other than that 
as determined by the investigating officer of the Metropolitan Police 
Department. 


Appellee cites Dollar v. Land, 87 U.S. App. D.C. 214, 184 F. 2d 
245, and United States v. United States Gypsum, 333 U.S. 364, to support 
his argument. 


The rule of the Gypsum case provides that: 


"Where a trial judge sits without a jury, the rule varies with 
the character of the evidence: (a) If he decides a fact issue 
on written evidence alone, we are as able as he to deter- 
mine credibility, and so we may disregard his finding (b) 
Where the evidence is partly oral and the balance is written 
or deals with undisputed facts, then we may ignore the trial 
judge's finding and substitute our own, (1) if the written evi- 
dence or some undisputed fact renders the credibility of the 
oral testimony extremely doubtful, or (2) if the trial judge's 
finding must rest exclusively on the written evidence or the 
undisputed facts, so that his evaluation of credibility has no 
significance.” 


The record of testimony in this appeal falls squarely within the 
provisions of subsection (b) (1) of the Gypsum rule. 


Without restating the many points in appellants’ brief setting forth 
undisputed facts which have remained unanswered by the appellee, it is 
clear that this Court by virtue of the Gypsum decision may ignore the 
Trial Court's findings and adopt its own. 
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0 
THE DOCTRINE OF "LAST CLEAR CHANCE" IS APPLICABLE 


This appeal differs procedurally from Capital Traction 
Divver, 33 U.S. App. D.C. 332 (1909). In the Divver case, the litigation 
was between two negligent operators of vehicles. The issue was whether 
one negligent operator could recover notwithstanding his own negligence, 
if the defendant had an opportunity to avoid the accident. 


The present appeal is a consolidation of two causes of action 
brought by a passenger against two motor vehicle operators, ‘who are 
alleged to be negligent. The defendants denied negligence, but the evi- 
dence and testimony presented at the consolidated trial indicates clearly 
that the United States had the last clear chance to avoid the accident 
which resulted in the injuries complained of to the appellant. 


The appellee cites Lincoln City Lines, Inc. v. Schmidt, |245 F.2d 


600 (8th Cir. 1957). That case is distinguishable on its facts, That was 
an action brought by a mother on behalf of a minor child sustaining in- 
juries on a school bus which collided with a railroad train. She alleged 
that both defendants were negligent, and that the railroad company had 
the last clear chance to avoid the accident. Prior to trial, the case was 
settled with the railroad and the proceedings continued against the bus 
company, and judgment was rendered for the plaintiff. 


On appeal the defendant contended that the judgment was contrary 
to the law of last clear chance. 


In affirming the lower court, it was held that the plain "s allega- 
tions of the railroad's last clear chance to avoid the accident did not 
affect the innocent plaintiff's right to prove that the acts of the two de- 
fendants combined to produce the injury. 


In the present appeal, the United States was not sued as a joint 
tort-feasor and denies liability and negligence by asserting that the 
doctrine does not apply. However, the appellants' right to invoke the 
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application of the doctrine arises from the evidence of record, all indi- 
cating that the court ignored the negligent acts of the United States. 


There is ample authority to sustain appellants' position in this 
brief that the "last clear chance" doctrine applies. 


In Leinbach v. Pickwick Greyhound Lines, 138 Kan. 50, 23 P.2d 
456 (1933), an action for damages sustained by a passenger when the auto- 
mobile in which he was riding was involved in a collision, the evidence 
showed that the defendant's vehicle was 86 feet away and had the last clear 
chance to avoid colliding and the resulting injuries to the plaintiff. The 
right of the passenger to invoke the doctrine was clearly upheld and the 
appellate court stated: 

Last clear chance doctrine’ includes not only the duty to 

act when helpless peril is known but also the duty to exer- 

cise vigilance to discover helpless peril, if the duty of 

vigilance exists toward the class of which one in peril is 

a member.” 

The court further observed that there is a duty of vigilance which 
exists toward all "highway users,” (including a passenger). 


Menter v. Barnes, 47 F. Supp. 932 (1942), arising in this jurisdic- 
tion, was a consolidated action by innocent automobile occupants against 
a host operator and a second operator of an automobile with which the 
host collided. The real controversy was which of two defendants negli- 
gently caused injury. A verdict was rendered in favor of the plaintiffs 
against the defendant host-operator. Ona motion for a new trial, the 
defendant urged that the court erred in giving an instruction to the jury on 
the doctrine. The court viewed the doctrine as an analysis and application 
of the principle of proximate cause and ruled that the instruction was 
proper in that it aided the jury in its determination of which defendant, if 
either, negligently caused the injury to the plaintiffs. 


In Muir v. Fleming, 116 Kan. 531, 227 P. 536 (1924), a passenger 
was injured while riding on a motor truck driven by a co-worker which 
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collided with a streetcar driven by the defendants. The court/held that 
last clear chance was plainly applicable, and that the doctrine was based 
upon the theory that where a person is placed negligently in a| position of 
danger from which he is unable to extricate himself, and where such 
peril is known to one whose effort may avoid it, or the circumstances 

and surroundings are such that he ought to have known of the peril, it is 
the duty of the latter to exercise reasonable care to avoid injuring the 
one so in peril, and failure to do so is actionable negligence which affords 
the first a basis of recovery. Also see Rutherford v. Gilchrist, 218 Iowa 
1169, 255 N.W. 516 (1934). 


m 


THE RULES OF THE TRIAL COURT WOULD NOT HAVE BEEN VIOLATED 
BY AN AMENDMENT OF THE PRE-TRIAL ORDER AND THE ENUS OF 
JUSTICE WOULD HAVE BEEN SERVED 
The appellee's argument that the Trial Court's ruling was correct 
in denying appellants' request to amend the pre-trial order, ia as to show 
that the former's driver, among other things, violated standards of care 
established by the Air Force for its vehicle operators is not at all per- 
suasive. The proposed amendment of the pre-trial order so as to en- 
compass a rejected proffer of official regulations of the appellee and 
which were contained in a document—"The Department of Air Force on 
the Job Training, Package Program, Vehicle Operator" would have in no 
wise injected any new theory of negligence in the proceedings. In fact, it 
would only serve to buttress the position already adopted by the appellants. 
Further, it could hardly be contended that any prejudice or surprise would 
result from the introduction of regulations for the appellee's driver ad- 
mitted that he was familiar with the manual (Tr. 175-178; J.A. 31-33). 


The courts have adopted universally a flexible and liberal approach 
as to amendments such as requested in order to afford justice to all 
parties concerned and a rigid adherence to the pre-trial order is not 


exacted. See Phoenix Mut. Life Ins. Co. of Hartford, Conn. v. Flynn, 83 
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U.S. App. D.C. 381; All Weather Storm Windows, Inc. v. Zahn, 112 A.2d 
497 (Municipal Court of Appeals for the District of Columbia). 


CONCLUSION 


For the reasons given in our original brief as well as those given 
in this reply brief, it is respectfully submitted that the Trial Court be 
reversed. 

Respectfully submitted, 


BARRINGTON D. PARKER 
GEORGE A. PARKER 


1130 6th Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellants 


